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Bureau of Customs and 
Border Protection 


CBP Decisions 
19 CFR PARTS 4, 103, 113, 122, 123, 178 AND 192 
(CBP Dec. 03-32) 
RIN 1651-AA49 


REQUIRED ADVANCE ELECTRONIC PRESENTATION OF 
CARGO INFORMATION 


AGENCY: Customs and Border Protection, Homeland Security. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide that the Bureau of Customs and Border Protection (CBP) 


must receive, by way of a CBP-approved electronic data interchange 
system, information pertaining to cargo before the cargo is either 
brought into or sent from the United States by any mode of commer- 
cial transportation (sea, air, rail or truck). The cargo information re- 
quired is that which is reasonably necessary to enable high-risk 
shipments to be identified for purposes of ensuring cargo safety and 
security and preventing smuggling pursuant to the laws enforced 
and administered by CBP. These regulations are specifically in- 
tended to effectuate the provisions of section 343(a) of the Trade Act 
of 2002, as amended by the Maritime Transportation Security Act of 
2002. 


DATES: This rule is effective January 5, 2004. 
The compliance dates for these regulations are set forth, as appli- 
cable, in §§ 4.7(b)(5), 122.48a(e), 123.91(e), 123.92(e), and 192.14(e). 


FOR FURTHER INFORMATION CONTACT: 


Legal matters: Glen E. Vereb, Office of Regulations and Rulings, 
202-572-8724; 

Trade compliance issues: 

Inbound vessel cargo: Kimberly Nott, Field Operations, 202—927- 
0042; 
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Inbound air cargo: David M. King, Field Operations, 202—927-— 


Inbound truck cargo: Enrique Tamayo, Field Operations, 202- 
927-3112; 

Inbound rail cargo: Juan Cancio-Bello, Field Operations, 202—927— 
3459: 

Outbound cargo, all modes: Robert Rawls, Field Operations, 202- 
927-5301. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 343(a) of the Trade Act of 2002 (Public Law 107-210, 116 
Stat. 933, enacted on August 6, 2002), as amended by section 108 of 
the Maritime Transportation Security Act of 2002 (Public Law 107- 
295, 116 Stat. 2064, enacted on November 25, 2002), required that 
the Secretary endeavor to promulgate final regulations not later 
than October 1, 2003, providing for the mandatory collection of elec- 
tronic cargo information by the Customs Service (now the Bureau of 
Customs and Border Protection (CBP)), either prior to the arrival of 
the cargo in the United States or its departure from the United 
States by any mode of commercial transportation (sea, air, rail or 
truck). Under section 343(a), as amended (codified at 19 U.S.C. 2071 


note), the information required must consist of that information 
about the cargo which is determined to be reasonably necessary to 
enable CBP to identify high-risk shipments so as to ensure cargo 
safety and security and prevent smuggling pursuant to the laws that 
are enforced and administered by CBP. 


Proposed Rulemaking 


Consequently, in accordance with the parameters set forth in sec- 
tion 343(a), as amended, a document was published in the Federal 
Register (68 FR 43574) on July 23, 2003, proposing to amend the 
Customs Regulations in order to require the advance electronic 
transmission of information pertaining to cargo prior to its being 
brought into, or sent from, the United States by sea, air, rail or 
truck. 

In part, section 343(a), as amended, required that a broad range of 
parties likely to be affected by the regulations be consulted and their 
comments be taken into consideration in developing these regula- 
tions. For this reason, separate public meetings were held in Janu- 
ary 2003 to address specific issues, and to obtain public input, re- 
lated to the advance electronic presentation of information, 
respectively, for sea, air, rail or truck cargo. The CBP also received 
numerous public comments via e-mail. In addition, extensive meet- 
ings were held with workgroups of the subcommittee on advance 
cargo information requirements of the Treasury Advisory Committee 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


on the Commercial Operations of the U.S. Customs Service (COAC). 
For a detailed discussion of the development of the proposed rule, 
and the evaluation of the comments received as the result of the con- 
sultation process, see 68 FR 43574-43592. 


Discussion of Comments 


A total of 128 commenters responded in timely manner to the July 
23, 2003, notice of proposed rulemaking. What follows is a review of, 
and CBP’s response to, the issues and questions that were presented 
by these commenters concerning the proposed regulations. The CBP 
also received comments pertaining to the preliminary regulatory im- 
pact analysis which was published as an appendix to the proposed 
rule. Those comments, and the corresponding CBP response, have 
been addressed separately immediately following this section under 
the heading, “Comments on Economic Analysis”. In addition, a sum- 
mary of the findings contained in the regulatory impact analysis for 
this rule can be found in the “REGULATORY ANALYSES?” section of 
this document. For more detailed information, the complete regula- 
tory impact analysis is available on the following Web site, http:// 
www.cbp.gov 


General; Issues Affecting Multiple Modes 


Issuance of Separate House Bills of Lading 
COMMENT: 


The requirement that a separate house bill of lading be issued for 
each shipper/consignee relationship imposed significant costs upon 
commerce. Carriers would now have to issue multiple bills of lading 
for each container of consolidated cargo, and they would charge a fee 
for each additional bill of lading, where the consolidated goods were 
tendered for shipment by a single freight forwarder and were des- 
tined to a single consignee in the United States. It was stated that 
CBP should modify AMS (the Automated Manifest System) so that it 
could receive vendor information for consolidated shipments without 
requiring the entry of entirely separate bills of lading. 


CBP RESPONSE: 


The CBP reasonably needs detailed shipper information on the 
house bill of lading because this information is critical for targeting 
purposes under section 343(a)(2) of the Trade Act of 2002, as 
amended (19 U.S.C. 2071 note, section (a)(2)). Thus, where a freight 
forwarder or other consolidator receives goods from several foreign 
vendors (shippers) for consolidation and shipment to a single con- 
signee in the United States, listing the freight forwarder or other 
consolidator, instead of the foreign vendor, as the shipper on the 
house bill of lading would be at odds with the intent of section 
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343(a). It is, of course, a business decision as to whether a forwarder 
or consolidator would choose to charge for any additional bill(s) of 
lading issued. 

However, at the present time, the AMS system generally lacks the 
capability to process data for multiple shippers/consignees from a 
single house bill of lading. The AMS systems were built with a one- 
to-one relationship—one shipper to one consignee. To alter this 
would require a complete redesign of the system for all modes of 
transportation. In addition, it would also force the entire bill of lad- 
ing to be placed on hold rather than one specific shipment. This is 
not a programming process that CBP can undertake at this time 
and, more specifically, detailed communication with the trade com- 
munity would be required. 


Confidentiality 
COMMENT: 


Proposed § 103.31a should be revised to indicate that advance 
cargo information which contained classified or sensitive unclassi- 
fied information would be released only in accordance with appli- 
cable regulations, statutes, and orders. Also, it was believed that the 
vessel cargo declaration information required to be reported in ad- 
vance could be different from the manifest information envisioned in 
19 U.S.C. 1431. 


CBP RESPONSE: 


Section 103.3la, as proposed pursuant to section 343(a)(3)(G), as 
amended (19 U.S.C. 2071 note, section (a)(3)(G)), exempts from dis- 
closure advance cargo data for all inbound and outbound air, rail, or 
truck cargo unless the owner of the information expressly agrees in 
writing to its release. In addition, as far as vessel cargo data col- 
lected under 19 U.S.C. 1431 is concerned, section 1431 already ad- 
equately addresses the conditions under which such information 
may not be disclosed, including where the information is authorized 
to be kept secret in the interest of national defense, as provided in 5 
U.S.C. 552(b)(1); or where disclosure of the information would pose a 
threat of personal injury or property damage (see 19 U.S.C. 
1431(c)(2)(A) & (B)). 


COMMENT: 


One commenter discussed the matter of public disclosure of out- 
bound cargo information which would be required to be submitted to 
CBP electronically. It was stated that since cargo information on out- 
bound ocean shipments would rely upon Automated Export System 
(AES) submissions and not upon vessel cargo manifests, such infor- 
mation should not be subject to the public disclosure provisions of 19 
U.S.C. 1431. Another commenter, however, fully supported the re- 
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lease of cargo data from outward vessel cargo manifests pursuant to 
the disclosure provisions of section 1431. 


CBP RESPONSE: 


The underlying cargo manifest statute in question, 19 U.S.C. 
1431, applies to both inbound and outbound cargoes. Although mani- 
fests are actually comprised of numerous documents, including the 
Shipper’s Export Declaration (SED), the SED document itself is ex- 
empt from public disclosure pursuant to 13 U.S.C. 301(g) unless the 
Secretary of Commerce determines that such exemption would be 
contrary to the national interest. 

Also appearing in existing Customs Regulations (19 CFR 103.31) 
is a provision making available for copying and publication certain 
information and data appearing on outward manifests. The scope of 
that information is described and limited in § 103.31. As in the case 
of inward vessel cargo manifest information, § 103.31 also provides 
that certain parties may file certifications with CBP to request confi- 
dentiality for outward vessel cargo manifest information (19 CFR 
103.31(d)(2)). 


Automated Manifest System (AMS) 
COMMENT: 


The CBP did not provide an updated response to the question of 
what carriers should do when the Automated Manifest System 
(AMS) was not functioning. 


CBP RESPONSE: 


The CBP currently has procedures in place for the processing of 
cargo when automated systems have experienced a level of failure. 
The CBP offices routinely accept voluntary submissions of paper 
documents during this time from trade members looking for immedi- 
ate release. The CBP’s automated systems are designed to queue 
transmissions sent from the trade during downtime, and the system 
automatically begins to issue status and release messages when ser- 
vice is restored. 

For the purposes of the 24-Hour rule, the trade has been in- 
structed to present paper manifests to CBP in either the appropriate 
Container Security Initiative (CSI) port of departure, or at the Do- 
mestic port of arrival in order to allow for advance targeting. The 
CBP anticipates instructing the trade the same for the purposes of 
section 343(a) of the Trade Act of 2002. It will admittedly be difficult 
and not all submissions will be made promptly. The CBP will then 
use informed, considered judgement in the issuance of penalties, the 
mitigation of penalties and other possible action against particular 
shipments. 
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If downtime is identified as severe and anticipated to last a signifi- 
cant period, the trade is notified and instructed to present papers en- 
tries, in-bond transportation documents and other release paper- 
work to the CBP offices. Carriers are instructed to present paper 
manifests for their arriving conveyances. As CBP manually pro- 
cesses the release and other paperwork, determining risk and satis- 
faction of all requirements to the best of the inspector’s ability, copies 
of those documents are presented to the carriers to gain release of 
the cargo, or to demonstrate authorization for it to move in-bond or 
within the port. 

When the automated system resumes service, CBP policy is to en- 
ter the information about paper processing into the system to gener- 
ate corresponding electronic release messages and to also ensure 
that historical records are updated, and the clocks for duties, taxes 
and fees are correctly started. 

Over the last years, the Automated Commercial System (ACS) has 
been very reliable in its processing and suffered very little unsched- 
uled downtime. The CBP has made downtime requirements avail- 
able on its Web site for the enforcement of the 24-Hour rule and will 
also do the same for the purposes of section 343(a) of the Trade Act of 
2002. 


COMMENT: 


For ABI (Automated Broker Interface) filers (importer or brokers) 
that transmitted advance air or truck cargo data, it was asked 
whether their ABI Filer Codes would qualify as their unique identifi- 
cation code, or whether CBP would require that they obtain another 
code, such as an IATA (International Air Transport Association) code 
or a SCAC code (Standard Carrier Alpha Code). 


CBP RESPONSE: 


The ABI filer that transmits advance cargo data would be identi- 
fied by its 3-digit ABI Filer Code. However, in the air environment, 
since the Air Automated Manifest System (Air AMS) requires a 
7-character code to identify parties transmitting house air waybill 
level information, ABI filers electing to transmit such advance cargo 
data will be assigned codes in the format “BCBPXXX”, where, in 
place of the “XXX”, the ABI filer would insert its own unique 3-digit 
ABI filer code. 


COMMENT: 


Under the 24-hour rule for incoming vessel cargo, Non Vessel Op- 
erating Common Carriers (NVOCCs) had to apply for approval to be- 
come a Vessel AMS filer. The question was raised, in the context of 
other modes of inbound transportation (air and truck), as to whether 
an ABI filer of information would have to go through the same ap- 
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proval process, including some form of application and qualification 
testing, before being allowed to file advance cargo data with CBP for 
incoming shipments. 


CBP RESPONSE: 


ABI transmission capabilities are available to all entry filers who 
handle truck entries and that have been authorized to participate in 
ABI under the procedures prescribed in part 143, subpart A, Cus- 
toms Regulations (19 CFR part 143, subpart A). In this context, it is 
the carrier’s responsibility to ensure that the ABI transmitter of 
cargo data (broker or importer) receives the appropriate correspond- 
ing transportation information via fax or other means. 

However, each new participant in the Air Automated Manifest 
System (Air AMS) will be required to undergo certification testing 
prior to full participation. Certification/authorization to participate 
in ABI will not, by itself, be sufficient to satisfy this requirement. 
The CBP will provide updated lists of approved Air AMS partici- 
pants. 


COMMENT: 


Under the 24-hour rule, where an NVOCC filed the advance vessel 
cargo data, the NVOCC then had to perform other duties otherwise 
undertaken by the incoming ocean carrier for the arriving cargo, 
such as handling the arrival of the cargo, obtaining permits for its 
transfer, and coordinating any in-bond movements. However, as to 
incoming air cargo, provided that accurate links existed between the 
house and master bills of lading, the issue arose as to whether the 
incoming air carrier would be responsible for all of the documentary 
transactions related to the arrival and movement of the air freight 
once it had landed at the port of arrival. 


CBP RESPONSE: 


With consolidated shipments, given that an air carrier would 
transmit information for the incoming cargo at the master air way- 
bill level, the carrier would be responsible for handling those trans- 
actions related to the arrival and movement of such cargo following 
its landing at the port of arrival. Coincident with this, any other eli- 
gible party transmitting (house bill) information for the incoming 
cargo would need to associate the house bill number with the master 
air waybill pertaining to such cargo (see § 122.48a(d)(2)(i) in this fi- 
nal rule). 

Furthermore, CBP is currently working on additional program- 
ming changes to the Vessel Automated Manifest System (Vessel 
AMS) which would allow the incoming ocean carrier, after the cargo 
is landed at the port of arrival, to handle the movement of the cargo, 
and its clearance, etc., on the master bill of lading. 
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COMMENT: 


It was remarked that all CBP automated systems in place had to 
be able to accommodate the required manifest reporting sufficiently 
for legitimate trade to continue to flow smoothly. 


CBP RESPONSE: 


The requirement that cargo information be electronically pre- 
sented in advance allows CBP to effectively target any cargo that 
may need to be held for further examination prior to the arrival of 
the vessel or other conveyance, which thereby enables legitimate 
cargo to move smoothly through the chain of commerce. 


C-TPAT Exemption 
COMMENT: 


It was proposed that “low-risk” companies and those who were en- 
gaged in supply-chain security programs, such as the Customs-Trade 
Partnership Against Terrorism (C-TPAT), should be given a prefer- 
ence that would let such parties file their cargo declarations after, 
rather than prior to, the arrival of the cargo, or be subject to various 
relaxed restrictions in cargo information reporting. It was also sug- 
gested that CBP allow C-TPAT participants to use “Buyers Consoli- 


dation” (where multiple shippers/consignees were listed on a single 
bill of lading, instead of each shipper/consignee having to be in- 
cluded on a separate bill of lading). Otherwise, CBP was asked to ex- 
plain what benefits accrued to C-TPAT members. 


CBP RESPONSE: 


The CBP will not allow exemption from, or alteration of, the re- 
quirement that C-TPAT partners submit cargo information in ad- 
vance of arrival under these regulations, which includes the require- 
ment that each shipper/consignee relationship be documented by a 
separate house bill of lading; and, moreover, CBP believes that com- 
pliance with these regulations complements supply chain security 
and efficiency procedures being implemented by C-TPAT partners. 

Furthermore, it is again emphasized that C-TPAT membership 
will continue to be viewed in a positive light for targeting purposes. 
It is more likely that shipments made by C-TPAT members will be 
readily and expeditiously cleared, and not be delayed for greater 
CBP scrutiny. Other related perquisites of C-TPAT partnership may 
include essential security benefits for suppliers, employees, and cus- 
tomers, such as a reduction in the number and extent of border in- 
spections, an opportunity for self-policing rather than Customs veri- 
fications, and eligibility for account-based processes. 

Account-based processing is only offered to importers at this time. 
Account-based processing provides advantages to importers such as 
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web-based views into their importing history with CBP, the impor- 
tant elements of their bond sufficiency records, and the future ability 
to make periodic payments of the their duty statements. Each trans- 
action is still reviewed as part of the manifest processing; while 
there may be a reduced number of trade compliance examinations, 
no account is exempt from enforcement or security screening. 


COMMENT: 


It was asked whether CBP would take into consideration low-risk 
status and participation in programs, such as C-TPAT, when minor 
reporting discrepancies occurred. 


CBP RESPONSE: 


While participants in programs such as C-TPAT will not be ex- 
empt from electronically filing their cargo information in advance, as 
noted above, such participation will also be taken into account in 
connection with the occurrence of minor discrepancies in the ad- 
vance reporting of cargo data. 


Exemption; U.S. Department of Defense (DoD) 
COMMENT: 


Concern was expressed about the movement of military cargo on 
U.S. Department of Defense (DoD)-chartered aircraft, vessels, or 
trucks where DoD had exclusive use and control of the conveyance. 
The revised advance reporting time standards could adversely affect 
transit time for DoD cargo in the commercial transportation system. 
Exemptions were requested from advance cargo information report- 
ing for DoD-chartered vessels, aircraft, and trucks. 


CBP RESPONSE: 


In the proposed rule, CBP agreed that an exemption from the re- 
quirement of entry would be extended to certain DoD-chartered ves- 
sels or aircraft (see 68 FR at 43577 and 43579, respectively). To ac- 
complish this, §§ 4.5 and 122.41, Customs Regulations (19 CFR 4.5 
and 122.41), are amended in this final rule document to exempt from 
entry requirements (but not from clearance requirements) any vessel 
or aircraft that is chartered by and exclusively carrying cargo the 
property of the U.S. Department of Defense (DoD), where the DoD- 
chartered vessel or aircraft is manned entirely by the civilian crew of 
the vessel or air carrier under contract to DoD. Any vessel or aircraft 
exempt from entry would, of course, also be exempt from advance 
cargo information filing under this final rule. 

However, concerning trucks chartered by DoD, CBP has at least 
provisionally concluded that, balancing the potential risks posed 
against the costs at issue, an exemption from advance filing is not 
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needed in this case. The advance filing time frame is sufficiently ab- 
breviated that it should not have a negative effect on the transit 
time for military cargo moving in the commercial transportation 
chain (e.g., a mere 30 minutes advance notice in the case of Free And 
Secure Trade (FAST) trade participants) (see the discussion for in- 
coming truck cargo, infra) 


Other Government Agencies; Single Portal for 
Collecting Data 


COMMENT: 


It was advocated that CBP and the U.S. Food and Drug Adminis- 
tration (FDA) should harmonize the data elements and time frames 
for advance information that both agencies would now require. A 
single integrated computer system should be developed for the sub- 
mission of advance information. 


CBP RESPONSE: 


The CBP is working diligently with the FDA towards integrated 
filing and risk management mechanisms. In fact, an agreement was 
reached in May 2003 between CBP and FDA to modify CBP’s Auto- 
mated Commercial System (ACS) to enable importers, in most cases, 
to use this system to satisfy the advance informational requirements 
of the Public Health Security and Bioterrorism Preparedness and 
Response Act of 2002 (Public Law 107-188) (the Bioterrorism Act) 
and implementing regulations. In the Federal Register of October 
10, 2003 (68 FR 58974), FDA, in conjunction with CBP, issued an in- 
terim final rule requiring prior notice of food imported into the 
United States, beginning on December 12, 2003. The interim final 
rule requires that the prior notice be submitted to FDA electronically 
via either the CBP’s Automated Broker Interface (AB]D/ACS Inter- 
face or the FDA’s Prior Notice System Interface. The interim final 
rule on prior notice of imported food shipments is available at http:// 
www.cfsan.fda.gov/~Ird/fr03010b.html. The CBP is also making 
modifications to ACS to allow ACS to be used to satisfy the prior no- 
tice requirements of the Bioterrorism Act. 

The CBP’s Automated Commercial Environment (ACE) is in- 
tended to operate as a single window for the submission of import in- 
formation to the Government, once it is developed and implemented 
as part of the International Trade Data System (ITDS). Neverthe- 
less, in light of the urgent need, in particular, to implement both sec- 
tion 343(a), as amended, and the Bioterrorism Act, the Government 
cannot delay such implementation until a fully-interfaced, multi- 
agency electronic data interchange system is in place, either within 


ACS or ACE. 
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The Automated Commercial Environment (ACE) 


By way of additional perspective on the Automated Commercial 
Environment (ACE), CBP Modernization began in 2001, with the 
ACE focusing on import and export cargo operations. The ACE, as 
just noted, along with other entities will ultimately form one system 
providing a “single screen” for the international business community 
to interact with CBP and other government agencies on import/ 
export requirements. The ACE will power an expedited release pro- 
cess for carriers and shippers that have prefiled, been pre-approved, 
and have been subject to enforcement prescreening and targeting. 
An integrated risk management and targeting system will imple- 
ment all types of enforcement and selectivity screening for commer- 
cial shipments. The ACE will provide both CBP and the business 
community with the tools and technology to ensure secure supply- 
chain management. The program will include tools that will provide 
for: advanced manifesting system for all modes of transportation; 
tracking of intermodal shipment movements and cargo moving in- 
bond; enhanced conveyance and transit cargo tracking for shipments 
from origin to destination. Finally, when exports are processed in 
ACE, CBP will have a complete end-to-end record of cross-border 
processing and international supply chain information. 

To date, ACE has provided the infrastructure to support the estab- 
lishment of 41 Importer Accounts. These accounts have access to a 
quick view of their importing and compliance history as well the 
functionality to print numerous reports. This functionality also pro- 
vides for interaction between the Accounts and CBP in the form of 
an Action Plan and a Significant Activity Log. Both the Trade Com- 
munity and CBP now have access to an electronic automated Har- 
monized Tariff Schedule. Near term functionality for ACE will in- 
clude the establishment of 1100 Accounts to include brokers, 
importers and truck carriers. The establishment of these accounts 
will allow the account holders to pay duties and fees on a Monthly 
Periodic Statement (April 2004) and provide for the capability of 
truck carriers to file an advanced electronic Truck Manifest (October 
2004), which will support the legislative requirements of the Trade 
Act of 2002. 


Time Period for Implementing Advance 
Cargo Data Reporting 


COMMENT: 


Consideration should be given to making the advance reporting 
provisions operational on a region-by-region “roll out.” There should 
also be a liberal “grace period” permitted prior to enforcement of the 
new regulations so that both Government and the trade would have 
sufficient time to adjust to the new security requirements without 
disorganization or disruption. 
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CBP RESPONSE: 


It is stressed that the differing effective dates of these regulations 
may be further delayed for the several modes, both inbound and out- 
bound, as already provided variously in §§ 122.48a(e) (for inbound 
air cargo), 123.91(e) (for inbound rail cargo), 123.92(e) (for inbound 
truck cargo), and 192.14(e) (for outbound cargo, all modes). Only as 
to incoming vessel cargo is there a firm effective date of [insert date 
90 days after date of publication of this document in the FEDERAL 
REGISTER], by which time all participating advance cargo data fil- 
ers must be operational on the Vessel Automated Manifest System 
(Vessel AMS). 

However, no matter when the various regulations in this final rule 
go into effect, CBP will adopt a phased-in enforcement process for 
these Trade Act Regulations similar to that which was utilized when 
the 24-Hour Rule was implemented. Depending on the circum- 
stances, CBP may take an “informed compliance” approach during a 
short period following the effective date of the rule. In appropriate 
circumstances, this approach would consist of performing audits of 
the carriers’ and NVOCCs’ (Non Vessel Operating Common Carri- 
ers’) submissions and advising their owners or operators of problem 
areas that could have been subject to enforcement action. 

Following an initial 2-month period after issuance of the 24-Hour 
rule, CBP created an enforcement approach that focused first on 
egregious violations. The CBP experienced an enormous decrease in 
the instances of such problem submissions immediately before, and 
after, expiration of the initial period when the “informed compliance” 
approach was implemented. 

Therefore, in implementing these Trade Act Regulations, CBP has 
demonstrated experience in implementing a phased-in enforcement 
strategy and expects to develop similar plans with respect to these 
new advance cargo reporting requirements. 

Furthermore, as with the 24-hour rule, CBP intends to continue to 
work with the trade to achieve compliance with the requirements of 
these regulations. However, CBP does not believe that a region-by- 
region implementation of the regulations would be either advanta- 
geous or advisable under the circumstances. 


COMMENT: 


Two commenters wanted a uniform advance notification enforce- 
ment date for all modes to include both outbound and inbound ship- 
ments. 


CBP RESPONSE: 


The implementation dates for all modes will vary, due to the readi- 
ness and availability of the automated systems that support each 
mode and the degree to which the necessary technology is available 
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to particular modes of transportation. This fully comports with the 
mandate of section 343(a)(3)(D) and (E), as amended. 


Bond Issues 
COMMENT: 


A question was presented as to whether electronic filers of ad- 
vance cargo data through the Automated Manifest System (AMS) 
would need to possess an international carrier bond. 


CBP RESPONSE: 


Other than Automated Broker Interface (ABI) filers in the air en- 
vironment (consisting of importers and brokers) (see § 122.48a(c)(2) 
in this final rule), electronic filers through AMS (whether Vessel, Air 
or Rail AMS) must possess an international carrier bond under 19 
CFR 113.64. By contrast, an ABI filer of advance cargo data, that is 
an importer, would need to possess an amended basic importation 
and entry bond, as described in § 113.62(j)(2) in this final rule; and 
an ABI broker who files advance cargo data would be obligated un- 
der 19 U.S.C. 1641 and 19 CFR part 111 to do so in the manner and 
in the time period prescribed in § 122.48a in this final rule. 


COMMENT: 


A Customs bond could be written as a single transaction bond or 
as a continuous bond. It was recommended that CBP provide in the 
regulations that any bond needed for reporting cargo information 
prior to arrival be a continuous bond. 


CBP RESPONSE: 


The CBP does not agree with the commenter. The commenter sug- 
gests that the rule be amended to state that all bonds required in 
support of presentation of advanced manifest information must be 
continuous bonds. Continuous bonds are bonds taken out by princi- 
pals that are in effect for a period of time (usually 1 year, with auto- 
matic renewal unless terminated) and insure all relevant transac- 
tions occurring in that period of time. In contrast, single transaction 
bonds are bonds that are taken out one at a time and are presented 
to insure only a single transaction or arrival. The rule only requires 
that a bond be posted. It does not matter whether that bond is con- 
tinuous or single transaction and there is no need to provide for a 
bond type restriction. 


Liability Concerns 
COMMENT: 


Where the party presenting information to CBP had acquired this 
information from another, and the information was determined to be 
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false, clarification was requested as to how this would play a role in 
the penalty/liquidated damage process. 


CBP RESPONSE: 


Mindful of the requirements of section 343(a)(3)(B), as amended 
(19 U.S.C. 2071 note, section (a)(3)(B)), CBP will take the facts and 
circumstances of any such situation into account in determining 
whether a penalty/liquidated damages claim should be initiated and 
whether and/or to what extent such a claim should be mitigated. The 
CBP intends to issue mitigation guidelines in this matter. 


Submission of Cargo Data in Advance of 
Arrival or Departure 


COMMENT: 


Having to present cargo information in advance for both exports 
and imports would add severely to port congestion in the U.S., and 
thus raise the costs and burdens of both types of trade. 


CBP RESPONSE: 


The CBP disagrees. The receipt of advance electronic information 
will reduce port congestion because CBP can make enforcement deci- 
sions before conveyances arrive in the United States. This has been 
true in the vessel environment for some time, and has been im- 
proved upon under the 24-hour rule because CBP can perform ex- 
aminations overseas via the Container Security Initiative (CSD). Fur- 
thermore, CBP will use in implementing this final rule a phased-in 
compliance program, similar to that described above for the 24-Hour 
Rule, in order to make sure that technical violations do not unneces- 
sarily disrupt the flow of goods across the U.S. border. Therefore, 
there is no compelling reason to conclude that congestion at U.S. 
ports will result. 


COMMENT: 


Further explanation was sought as to the basis for the differences 
among the time-frame reporting requirements for inbound and out- 
bound shipments in all modes of transportation. 


CBP RESPONSE: 


Generally speaking, and as further discussed for each individual 
mode, infra, in determining the timing for transmittal of advance 
cargo data, CBP, as directed by the statute, took into account the dif- 
ferences existing among the different modes of transportation, both 
inbound and outbound, including differences in commercial prac- 
tices, operational characteristics, and the technological capacity to 
collect and transmit information electronically; and, as the law also 
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directed for each mode, CBP undertook to balance the likely impact 
on the flow of commerce with the impact on cargo safety and secu- 
rity. 


Miscellaneous Issues 
COMMENT: 


Concern was expressed about information security requirements 
associated with advance notifications for shipments of radioactive 
material. 


CBP RESPONSE: 


Advance cargo information is transmitted to and received by CBP 
on a secure and encrypted data line. As for cargo arriving by vessel, 
manifest information for such cargo is not available for public disclo- 
sure until after the vessel has arrived; and, as previously indicated, 
in accordance with 19 U.S.C. 1431(c)(2)(A) & (B), such information 
may be exempted from disclosure in the interest of national defense 
pursuant to 5 U.S.C. 552(b)(1), or where the disclosure would pose a 
threat of personal injury or property damage. 


COMMENT: 


In the future, CBP should allow the electronic submission of com- 
ments. 


CBP RESPONSE: 


Requiring written comments in response to a notice of proposed 
rulemaking is a matter of agency policy that is beyond the scope of 
this particular rulemaking. However, it is observed that comments 
via e-mail were invited and accepted regarding the development of 


roe 


the proposed rulemaking in this case (68 FR at 43575). 


COMMENT: 


A format for Frequently Asked Questions (FAQs) should be estab- 
lished for each mode of transportation on the CBP Web site, which 
should be regularly updated with new or revised questions. 


CBP RESPONSE: 

CBP intends to post FAQs for each mode of transportation on the 
CBP Web site (www.cbp.gov), which will be updated as necessary. 
COMMENT: 

One commenter offered to provide, at no cost to the Government, 
cargo inspections at the point of origin and then to transmit the re- 


sults of the inspections by way of a CBP-approved electronic data in- 
terchange system. The commenter requested only that CBP accept 
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such inspected shipments as “low risk” and thus eligible for expe- 
dited clearance upon arrival. 


CBP RESPONSE: 


In effect, CBP believes that the same results would be achievable 
by joining the C-TPAT program (The Customs-Trade Partnership 
Against Terrorism). As already explained, participation in C-TPAT is 
considered as a positive factor in targeting shipments to determine 
whether cargo needs to be held at the port of arrival for examination 
or receipt of further information. 

COMMENT: 

Additional instruction was sought as to what terms would satisfy 
the requirement for a precise description for incoming cargo 
(§ 4.7a(c\(4)(vii); and proposed §§ 122.48a(d)(1)(ix) and (d)(2)(iii), 
123.91(d)(5), and 123.92(d)(9)). In particular, for automotive produc- 
ers, it was stated that obtaining a complete and correct list of the 
Harmonized Tariff Schedule (HTS) numbers for all exports of auto- 
motive parts and components could be a daunting task. One ship- 
ment could contain many types of original equipment manufacturer 
(OEM) or replacement parts; it was instead urged that CBP accept a 
generic cargo description such as “New Autoparts” regardless of the 
mode of transportation involved. 


CBP RESPONSE: 


CBP will issue an Acceptable and Non-Acceptable cargo descrip- 
tion list as was done with the 24-Hour Rule for incoming vessel 
cargo. This list will be the same for all modes of transportation. 

Generally speaking, CBP has defined a precise cargo description 
as a description precise enough for CBP to be able to identify the 
shapes, physical characteristics, and likely packaging of the mani- 
fested cargo so that CBP can discern any anomalies in the cargo 
when a container is run through imaging equipment. Also, the de- 
scription must be precise enough to identify any goods which may 
emit radiation. 

The requirement that a carrier/filer use cargo descriptions that 
would not be considered vague should not be overly burdensome. 
The CBP has undertaken continuous efforts prior to and since the 
promulgation of the 24-hour Advance Manifest Rule in the sea envi- 
ronment to educate all filers on cargo descriptions that would be con- 
sidered vague as well as on issues raised by trade representatives. 
The cargo descriptions that are considered vague have been posted 
on the CBP Web site (Frequently Asked Questions) since March 
2003. The descriptions were not designed to force carriers/filers to 
achieve entry level descriptions. In most cases, the descriptions re- 
quire only one or two further qualification descriptors. 
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COMMENT: 


Participation in such an electronic data interchange as the Auto- 
mated Manifest System (AMS) should be covered by regulations pur- 
suant to the Administrative Procedure Act that provide uniform re- 
quirements for enrollment and acceptance into these electronic filing 
programs, and that govern the suspension, revocation or modifica- 
tion of participation in these programs. 


CBP RESPONSE: 


Participation in the electronic systems described in this rulemak- 
ing was formerly voluntary as part of the National Customs Automa- 
tion Program (NCAP) described in 19 U.S.C. 1411(a). As part of the 
Trade Act of 2002, Congress amended section 1411 to permit CBP to 
mandate use of the electronic systems of NCAP. To effectuate the re- 
quirement in section 343 of the Trade Act of 2002 for the electronic 
transmission of section 343 cargo information in compliance with 
Congress’s timetable, CBP is mandating use of several of these exist- 
ing NCAP electronic systems. 

The criteria for establishing connection with these systems were 
set forth in the notices of the tests of these systems (e.g., for the 
Vessel Automated Manifest System (Vessel AMS) program, see 
61 FR 47782 (September 10, 1996), and 67 FR 77318 (December 17, 
2002)); the eligibility criteria for these programs also appear on 
the CBP Web site: www.cbp.gov/xp/cgov/import/operations_support/ 
automated_systems/ams/. 

Because electronic filing is now mandatory, CBP will not prohibit 
or restrict use of the required systems by filers as it might under a 
voluntary test program. The CBP does reserve the right to take nec- 
essary technical steps to deny connections in the event of electronic 
attacks (e.g., denial of service attacks), but otherwise access will be 
available. Therefore, no procedures regarding suspension or revoca- 
tion of access to these systems are required. Instead, CBP will en- 
sure compliance with mandatory electronic filing requirements 
through monitoring by account managers, penalty assessments or 
claims for liquidated damages, as appropriate to the circumstances. 


Vessel Cargo Destined to the United States 


Submission Time Frames 
COMMENT: 


Seven commenters advocated that the pre-arrival and post-loading 
data submissions acceptable for the other modes should also be ac- 
ceptable for maritime cargo. There should be no significant differ- 
ences in risk between air and maritime cargoes. The 24-hour pre- 
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loading requirement could disrupt “Just In Time” (JIT) delivery sys- 
tems. 


CBP RESPONSE: 


As explained in the 24-hour rule (67 FR at 66319) and as reiter- 
ated in the proposed rule in this case (68 FR at 43577), the 24-hour 
pre-lading requirement for vessel cargo, especially containerized ves- 
sel cargo, is tied inextricably to the Container Security Initiative 
(CSD, a core element of which is to pre-screen vessel cargo contain- 
ers at the foreign port of departure before they are loaded onto the 
vessel for shipment to the United States. To enable such pre- 
screening to be done fully and successfully, it is essential that the re- 
lated cargo data be transmitted to CBP at least 24 hours prior to lad- 
ing the cargo aboard the vessel. 

In relation to JIT deliveries, CBP requires the electronic transmis- 
sion of cargo declaration information 24 hours in advance; CBP is 
not requiring that the cargo be ready for inspection or that the cargo 
be at the dock. However, CBP recognizes the 24-hour pre-lading re- 
porting may occasion some changes in the practice of sometimes add- 
ing last minute loads to vessels, but only if such loads were not 
manifested 24 hours prior to their lading. 


Exemption from Advance Filing 


Bulk/Break Bulk Cargo 
COMMENT: 
It was requested that consideration be given to exempting bulk 
cargoes from the requirement of electronically having to submit 
cargo declarations. 


CBP RESPONSE: 


CBP has given bulk, and some break-bulk shipments, exemptions 
from the requirement to file 24-hours prior to loading, but these enti- 
ties will still be required to file their cargo declarations electroni- 
cally. 

COMMENT: 

Section 4.7(b)(2), Customs Regulations (19 CFR 4.7(b)(2)), implied, 

erroneously, that only vessels exclusively carrying bulk or break 


bulk cargo could be exempted from having to report such cargo 24 
hours prior to loading the cargo aboard the vessel in the foreign port. 


CBP RESPONSE: 


The CBP agrees. Section 4.7(b)(2) will be revised to make it clear, 
in agreement with § 4.7(b)(4), that for vessels that carry both non- 
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exempt cargo and exempt bulk/break bulk cargo, only the non- 
exempt cargo must be reported on the electronic cargo declaration 24 
hours prior to loading such cargo in a foreign port. 


Data Elements 


Precise Cargo Description; 6-Digit HTS Number 
COMMENT: 


Section 4.7a(c)(4)(vii) stated that either a precise cargo description 
or the 6-digit Harmonized Tariff Schedule (HTS) number for the 
cargo had to be provided. However, the Vessel AMS system in fact re- 
quired a narrative cargo description and (if desired) an HTSUS 
6-digit number for the cargo, or the transmitted bill of lading would 
be rejected. 


CBP RESPONSE: 


Currently, AMS does require text in the description field of the 
electronic transmission, or AMS will reject the transmission, even 
though a 6-digit HTSUS number is also provided in the appropriate 
field of the transmission. The CBP intends shortly to effect program- 
ming changes to allow for either a precise cargo description or the 
6-digit HTSUS number; but until such time as these programming 


changes are adopted, AMS participants which provide the HTSUS 
number will also have to enter a cargo description in the description 
field of the electronic transmission. However, as an alternative to 
providing a precise cargo description in the description field of the 
transmission, the applicable 6-digit HTSUS number may instead be 
included in the description field to satisfy the current programming 
requirement that some text appear in this field. 


COMMENT: 


In light of the recent final rule regarding corporate compliance ac- 
tivity (CBP Dec. 03-15, 68 FR 47455; August 11, 2003), the question 
arose as to whether the submission by the electronic filer of the 
6-digit HTSUS number via AMS would fall within the purview of 
“Customs business” under 19 CFR part 111. 


CBP RESPONSE: 


“Customs business” does not involve the mere electronic transmis- 
sion of data received for transmission to CBP (19 CFR 111.1). More- 
over, the 6-digit HTSUS number is intended exclusively for ensuring 
cargo safety and security, and not for determining merchandise en- 
try or for any other commercial admissibility or enforcement pur- 
poses which fall within the scope of Customs business. An 8-digit 
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HTSUS number is needed and is used for merchandise entry pur- 
poses. 

The “corporate compliance activity” rule dealt with the conduct of 
“Customs Business” as established by statute (19 U.S.C. 1641). The 
activities covered under that rule all relate to the entry of merchan- 
dise, not its manifesting. Reporting commodity identification by use 
of 6-digit HTSUS numbers, rather than the more specific 8- or 10- 
digit designations, was included because there is international 
agreement and uniformity at the 6-digit level. Use of HTSUS desig- 
nations is merely offered by CBP as an option to be used in place of a 
precise narrative description of cargo content. 


Definition of Shipper; Consignee 
COMMENT: 


A number of questions were raised with respect to the provision in 
proposed § 4.7a(c)(4)(viii) that, for consolidated shipments, the ship- 
per listed on the house bill of lading be the owner and exporter of the 
goods from the foreign country. In sum, it was basically asserted that 
this would be inconsistent with the commercial practice of the trans- 
portation trade which essentially identified the shipper as the party 
with whom the carrier had a contractual relationship, and that it 
was improper for the U.S. Government to unilaterally change this 
practice. It was also said to be at odds with the prevailing require- 
ment that the foreign vendor or manufacturer be listed as the ship- 
per on a house bill. 


CBP RESPONSE: 


In light of the above comments, CBP has closely reviewed what 
shipper information must be listed on a house bill of lading for a con- 
solidated shipment. Cargo information collected under this rule is 
not intended for commercial purposes, but rather for purposes of en- 
suring cargo safety and security as part of an antiterrorism national 
security initiative (see 19 U.S.C. 2071 note, section (a)(3)(F)). Other- 
wise stated, it is essential that CBP receive house level information 
on the identity of the shipper that will enable an accurate national- 
security risk assessment concerning the related cargo. To this spe- 
cific end, CBP will thus accept as the shipper on a house bill of lad- 
ing the identity of the foreign vendor, supplier, manufacturer, or 
other similar party. Also, the shipper’s address must be a foreign ad- 
dress. By contrast, CBP will not accept the carrier, NVOCC, freight 
forwarder or consolidator as valid house level information on the 
identity of the shipper. 

Accordingly, as well as proposed 
§§ 122.48a(d)(1)(x), 122.48a(d)(2)(vi), 123.91(d)(6) and 123.92(d)(11), 
are thus revised in this final rule. 
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COMMENT: 


Greater guidance was requested as to what would be acceptable in 
the Notify Party field of the electronic transmission (proposed 
§ 4.7a(c)(4)(ix)). It was thought that if there was any other commer- 
cial party listed in the bill of lading, such party would be included in 
the Notify Party field; otherwise, this field would be left blank. 


CBP RESPONSE: 


The CBP requires that if the cargo has not yet been sold or is 
shipped “to order”, and there is no consignee information, then the 
Notify Party field must include the identity of a responsible party in 
the United States. Such a responsible party could include any other 
commercial party that is listed in the bill of lading for delivery or 
contact purposes. 


Date and Time of Departure of Vessel from Foreign Port 
COMMENT: 


With respect to proposed § 4.7a(c)(4)(xv) and (xvi), it was asserted 
that the information concerning the date and time that the vessel 
departed for the United States as reflected in the vessel log could not 
be provided 24 hours prior to foreign lading of the cargo aboard the 


vessel. 

Also, a question arose concerning whether these data elements re- 
ferred to the date and time of departure from the foreign port of 
loading with respect to which the 24-hour declaration was made, or 
the date and time of departure from the last foreign port before sail- 
ing to the United States. 


CBP RESPONSE: 


The date and time of departure should capture the date and time 
that the vessel departs from the foreign port of loading with respect 
to which the 24-hour cargo declaration is made (see § 4.7(b)(2) in 
this final rule). However, CBP will not require the information as to 
the date and time of vessel departure to be transmitted 24 hours 
prior to the lading of the cargo at the foreign port. Instead, the time 
frame for reporting these two data elements will be either: (1) no 
later than 24 hours after departure from the foreign port of lading, 
for those vessels that will arrive in the United States more than 24 
hours after sailing from that foreign port; or (2) no later than the 
time of presentation of a permit to unlade (Customs Form (CF) 3171, 
or electronic equivalent), for those vessels that will arrive less than 
24 hours after sailing from the foreign port of lading. Proposed 
§ 4.7a(c)(4)(xv) and (xvi) are revised in this final rule to include 
these additional provisions. 
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Also, the transmission of these date and time data elements may 
be handled as an amendment to the vessel header, which will elimi- 
nate the need for each bill of lading to be amended. 


Vessel AMS Issues 


Importer Participation in Vessel AMS 
COMMENT: 


It was stated that the party most likely to have the information 
needed for targeting was the U.S. importer, while the incoming car- 
rier would only be able to provide information which was received 
from the charterer of the vessel. 

CBP RESPONSE: 

CBP finds that allowing importers to participate in advance elec- 
tronic filing through Vessel AMS would at this time be neither advis- 
able nor practicable, given the current design and functionality of 
the Vessel AMS system and the lack of consensus in the trade com- 
munity as to whether importers should furnish sea cargo data to 
CBP. 

COMMENT: 


A shipper should be allowed to file advance cargo data through 
AMS. 


CBP RESPONSE: 


Again, given the prevailing operation of the Vessel AMS, CBP 
finds that allowing freight forwarders who are not NVOCCs, and 
other parties identified as “consolidators,” even though they may be 
NVOCCs (see 68 FR at 43577) to participate in the Vessel AMS elec- 
tronic data interchange system would at this time be neither advis- 
able nor practicable. 


COMMENT: 


It was stated that the Shipper field in Vessel AMS could not ac- 
commodate more than 3 or 4 lines of information. This could prove 
inadequate in the case of consolidated shipments where there could 
be multiple shippers. 


CBP RESPONSE: 


This inability of the Shipper field in Vessel AMS to capture mul- 
tiple shipper data is academic inasmuch as CBP requires that for 
each shipper/consignee relationship a separate bill of lading be is- 
sued. This mandate for a separate house bill of lading for each 
shipper/consignee relationship constitutes a critical component for 
automated targeting purposes in identifying high-risk shipments. 
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COMMENT: 


With respect to proposed § 4.7(b)(5), which provided that carriers, 
and participating NVOCCs, would need to become automated at all 
ports of entry where their cargo would initially arrive, it was asked 
whether it would be the Vessel AMS computer mainframe’s problem 
to forward the carrier’s transmission to the appropriate Customs 
port of entry. 


CBP RESPONSE: 


Ocean carriers and NVOCCs currently operational on Vessel AMS, 
although not at all ports of entry, will now be required to become op- 
erational at all such ports. Any carrier or NVOCC that hereafter be- 
comes automated on Vessel AMS will thereby be automated at all 
ports. Since the automation of electronic filers through Vessel AMS 
will per se encompass all ports of entry, proposed § 4.7(b)(5) is re- 
vised in this final rule by removing the phrase, “where their cargo 
will initially arrive”. However, carriers must indicate in their respec- 
tive electronic transmissions each port of arrival where their incom- 
ing cargo will be discharged. 


COMMENT: 
Non Vessel Operating Common Carriers (NVOCCs) should be re- 


quired to electronically present advance cargo information directly 
to CBP. 


CBP RESPONSE: 


The CBP disagrees. As discussed in the proposed rule (68 FR at 
43576-43577), certain segments of the trade in fact urged that ad- 
vance cargo information filing by NVOCCs be eliminated due to op- 
erational problems with Vessel AMS, that resulted when NVOCCS, 
as opposed to the incoming carriers, filed cargo data directly with 
CBP. Nevertheless, in consideration of the competitive relationships 
that exist in the international freight forwarding field, CBP contin- 
ues to believe that NVOCCs who wish to do so may become auto- 
mated on Vessel AMS, but that they should not be compelled to do 
so. 


COMMENT: 


It was observed that a large number of NVOCCs operational on 
Vessel AMS seemed to opt out of the system at various ports, for ap- 
parently no authorized reason. Vessel carriers were said to be unable 
to audit or police this. 


CBP RESPONSE: 


Those NVOCCs who choose to become automated on Vessel AMS 
must be automated in all ports. While NVOCCs do have the ability 
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to decertify in AMS, they would then be required to submit detailed 
information to carriers for transmission to CBP for all ports of dis- 
charge. If a question should arise as to whether or not an NVOCC is 
automated, the vessel carrier may contact its CBP client representa- 
tive for verification. 


COMMENT: 


It was asked whether there was a maximum reporting window for 
transmitting cargo data in advance through Vessel AMS. 


CBP RESPONSE: 


Vessel AMS has the capacity to retain electronic transmission in- 
formation up to a maximum of nine months prior to the cargo’s Esti- 
mated Date of Arrival (EDA). 


Confidentiality 
COMMENT: 


It was unclear whether the shipper specific information would be 
publicly disclosed, and whether such information from both master 
and house bills of lading would be involved. It was remarked that 
disclosing this information would defeat the purpose of direct filing 
by NVOCCs. 


CBP RESPONSE: 


Information collected pursuant to 19 U.S.C. 1431, including infor- 
mation from both master and house bills, is available for public dis- 
closure in accordance with section 1431(c). However, under the au- 
thority of section 1431(c)(1)(A), information relating to the identity 
of a foreign shipper to an importer or consignee in the United States 
will not be disclosed if a claim for confidential treatment for such in- 
formation is made by using the procedure prescribed in 19 CFR 
103.31(d)(1). 


Implementation Period for Rule 
COMMENT: 


It was thought that 90 days was too short a period from the date of 
publication of the final rule within which a non-automated carrier 
would need to develop software and programming in Vessel AMS. A 
period of 120 days was requested. 


CBP RESPONSE: 


The CBP believes that 90 days is an adequate and reasonable time 
frame within which to permit a non-automated vessel carrier to be- 
come automated on Vessel AMS. The CBP will continue to work with 
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the trade to achieve compliance with these advance cargo reporting 
provisions. 

In selecting 90 days following publication as an implementation 
period for mandatory vessel AMS participation, CBP sought to strike 
a proper balance between the needs of the affected public in adjust- 
ing to the new requirements, and meeting the needs of the United 
States in implementing anti-terrorism measures without undue de- 
lay. Ninety days strikes that balance. 


Procedure for Amending Cargo Declarations 
COMMENT: 


The proposed rule did not mention the procedures for amending 
electronic cargo declarations following their transmission. This 
would also apply for goods that were sold while in transit. 


CBP RESPONSE: 


Complete and accurate information would need to be presented to 
CBP for cargo to be laden aboard the vessel no later than 24 hours 
prior to lading the cargo aboard the vessel at the foreign port. As for 
any changes in the cargo information already transmitted, the proce- 
dures for amending the cargo declaration including discrepancy re- 
porting regarding vessels as well as all other modes will be the sub- 


ject of a separate rulemaking. Prior to the promulgation of new rules 
concerning discrepancy reporting, the procedures for phased-in com- 
pliance as explained above will be employed to address changes that 
must be made to the transmitted cargo declaration. It should be rec- 
ognized that each time a bill of lading is amended, it may be subject 
to increased targeting and at risk for examination. 


Enforcement 
COMMENT: 


Procedures should be outlined for cargo that arrived without pre- 
notification or with incomplete information. 


CBP RESPONSE: 


In all modes of transportation discussed in this rulemaking, the 
carrier must notify CBP immediately upon arrival or as soon as it re- 
alizes that it did not submit the proper information. The carrier 
should then present or transmit the cargo declaration information. 
Upon arrival in the U.S. port, the cargo declaration will be placed on 
hold until CBP has had the opportunity to review the documenta- 
tion, and conduct any necessary examinations. Appropriate penalties 
may also be issued. If CBP determines that this has become a com- 
mon occurrence for a carrier, this could eventually lead to denial of a 
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permit to unlade. Additionally, CBP will notify the United States 
Coast Guard of a vessel with unmanifested cargo that is scheduled 
to arrive. If the arriving cargo is food, CBP and FDA are working 
closely together to ensure they coordinate policies and procedures for 
dealing with movement of the cargo. 


Miscellaneous Matters 
COMMENT: 


The view was expressed thai the ocean carrier would be reluctant 
to accept an NVOCC’s shipment due to liability concerns, and/or 
would react, to protect itself from CBP enforcement, by imposing ex- 
traordinary and erroneous evidentiary or indemnity obligations on 
the NVOCC. 


CBP RESPONSE: 


The CBP is currently programming Vessel AMS to accept addi- 
tional bill of lading types that will allow NVOCCs to submit com- 
modity information to CBP that will protect proprietary information 
from the carrier, and that will enable the vessel carrier to submit 
master bills of lading to CBP pertaining to the transportation infor- 
mation for the cargo. 


COMMENT: 


In proposed § 4.7(b)(1), it was stated that the original and one 
copy of the manifest must be ready for production on demand. It was 
asserted that the only original manifest carried on board the vessel 
upon arrival would be the dangerous goods manifest. 


CBP RESPONSE: 


Under § 4.7(b)(1), there is no requirement that the original vessel 
cargo declaration be carried aboard the vessel in those cases where 
the cargo declaration has already been filed in advance electroni- 
cally. The CBP decided not to enforce the paper cargo declaration 
(Customs Form (CF) 1302) rule for formal entrance if a carrier or 
NVOCC has successfully automated. However, where the cargo dec- 
laration has been filed in advance electronically, and a paper copy is 
not aboard the vessel, the carrier will be afforded a reasonable time 
within which to generate a paper cargo declaration, should a paper 
copy be requested by CBP. The CBP will periodically assess this 
policy to ensure that it is not having an adverse effect on operations. 


COMMENT: 


The proposed rules, especially those related to ocean imports, did 
not address the status of shippers’ associations as shippers and 
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transportation intermediaries and apparently did not give them the 
right to file the required manifest information directly to CBP. 


CBP RESPONSE: 


The CBP has determined that shippers associations are not li- 
censed or registered with the Federal Maritime Commission (FMC). 
Moreover, such associations cannot be construed to be carriers of 
cargo in the same sense as ocean carriers or NVOCCS. Therefore, 
shippers associations will not be permitted to participate in Vessel 
AMS. 


Air Cargo Destined to the United States 


Time Frame Requirements for Transmitting 
Advance Cargo Data 


COMMENT: 


Several commenters requested that the time frames in proposed 
§ 122.48a(b) in which the electronic cargo information was transmit- 
ted be reduced and that exceptions for certain points of origin be in- 
cluded. 


CBP RESPONSE: 


The CBP recognizes the business practices of the air cargo indus- 
try and the necessity of adequate time to properly analyze the elec- 
tronic cargo information and to deploy inspectional resources when 
required. These issues were carefully considered when establishing 
the time frames specified in these regulations. 

Specifically, CBP weighed the question of an appropriate time 
frame for air from many angles. To better gauge industry require- 
ments, CBP conducted public meetings (one for each modality), and 
set up an email address to facilitate the submission of comments by 
carriers, importers, exporters, freight forwarders, customs brokers, 
other U.S. Government agencies, foreign governments, as well as lo- 
cal, national and international trade organizations, and private citi- 
zens, etc. It should be noted that this elective comment period was in 
addition to the formal comment period required for the Notice of Pro- 
posed Rule Making. The CBP also met intensively with the Treasury 
Advisory Committee on the Commercial Operations of the U.S. Cus- 
toms Service (COAC), which resulted in additional unified recom- 
mendations for each modality. The CBP assessed internal opera- 
tional considerations such as the speed at which the various 
electronic data interchanges are able to process information, the 
time required for CBP personnel to review the output and determine 
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the appropriate action, and the time needed to deploy personnel to 
respond. 


COMMENT: 


Further explanation was requested on whether the time frames 
for flights from nearby foreign areas in proposed § 122.48a(b)(1) in- 
cluded such flights to the territories of the United States, such as 
Guam and Puerto Rico. 


CBP RESPONSE: 


The time frame for nearby flights would include such flights to 
Puerto Rico because it is part of the Customs territory of the United 
States. However, flights to Guam are not included in the advance 
cargo reporting requirements, as Guam is not part of the Customs 
territory. The CBP finds that a distinction in the time frames for ad- 
vance filing based upon geographical considerations, as opposed to 
the duration of the flight, is more administratively feasible. 


Air Freight Forwarder Issues 
COMMENT: 


It was asked whether CBP would permit foreign indirect air carri- 
ers (non-U.S.-based freight forwarders that issue their house bills of 


lading for air freight shipments) to qualify as one of the authorized 
filers of information through the Air Automated Manifest System 
(Air AMS). 


CBP RESPONSE: 


Other than the incoming air carrier, parties eligible to transmit in- 
bound electronic air cargo information are enumerated in 
§ 122.48a(c)(1) in this final rule. Any foreign indirect air carrier that 
is not one of the parties specified in § 122.48a(c)(1) would have to 
fully disclose and present the required data for the inbound air cargo 
to the incoming air carrier or other eligible electronic filer, as appli- 
cable, which would then present such data to CBP. 


COMMENT: 


It was advocated that CBP require freight forwarders, Customs 
brokers and consolidators to participate in Air AMS. 


CBP RESPONSE: 


The CBP disagrees. Such parties may elect to provide the data di- 
rectly to CBP if they are one of the parties specified in 
§ 122.48a(c)(1), or they may provide the data to the incoming air 
carrier which will transmit such data directly to CBP. 
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COMMENT: 


Two commenters wanted to know whether it was CBP’s intention 
that freight forwarders filing advance cargo data obtain two 
bonds—an international carrier bond and a custodial bond. 


CBP RESPONSE: 


A freight forwarder filing advance air cargo data would be re- 
quired to have an international carrier’s bond under § 122.48a(c)(2). 
In addition, if the freight forwarder or any other eligible party were 
responsible for supplying in-bond information and for transporting 
cargo in-bond under the provisions of part 18 of the Customs Regula- 
tions (19 CFR part 18), such party would also need a Customs custo- 
dial bond. 

The international carrier bond is required of carriers arriving from 
foreign locations. That bond exists to guarantee performance with 
regard to (among other things) conveyance arrival, entry and clear- 
ance, cargo manifesting and disposition, and passenger and crew 
control. The conditions of the international carrier bond appear at 19 
CFR 113.64. A custodial bond is required of any party that trans- 
ports merchandise domestically, either between ports of entry or 
within a single port of entry, before that merchandise has been en- 
tered for consumption with duties paid thereon and its admissibility 
into the commerce determined. The custodial bond conditions appear 
at 19 CFR 113.63. The custodian of the merchandise guarantees 
compliance with all regulations governing the receipt, carriage, safe- 
keeping and disposition of merchandise transported or held. 


Diversion/Fuel Stop Issues 


COMMENT: 


It was asked whether the rule allowed for aircraft to stop for fuel- 
ing at a U.S. location prior to arriving at its final destination. Four 
commenters requested that fuel stops be exempt from reporting re- 
quirements from the U.S. port of arrival to the port of destination. 


CBP RESPONSE: 


Section 122.48a does not prohibit an aircraft from including a fuel 
stop in its itinerary; however, that stop may be the port of arrival in 
the United States for purposes of § 122.48a(b). Fuel stops will not be 
excluded from the advance reporting requirement because it is vital 
to security to target at the first port of arrival and, if necessary, to 
examine cargo at that location. 


COMMENT: 


If an aircraft were diverted for reasons such as weather or equip- 
ment problems, it was requested that this not be considered part of 
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the manifest reporting requirement if passengers and cargo were not 
to be discharged there. 
CBP RESPONSE: 

The CBP understands that aircraft may be diverted due to 
weather and/or equipment problems. When this situation occurs, the 
airline must notify CBP at the designated first port of arrival (the di- 
verted port) as soon as it realizes it is not going to initially reach the 
original port of arrival. The carrier would then need to re-transmit 
the electronic cargo information with corrections to reflect the new 
(diverted) arrival port. 


Air AMS Testing/Problems 
COMMENT: 


Outstanding operational programming issues should be completed 
prior to the implementation of the final rule. 


CBP RESPONSE: 


The CBP is diligently working on an outstanding list of opera- 
tional issues and will continue to correct these issues. Under 
§ 122.48a(e)(2), the implementation date for advance air cargo re- 
porting may be delayed if necessary modifications to the CBP- 


approved electronic data interchange system are not yet in place. 
COMMENT: 


Qualified air freight forwarders electing to participate in advance 
electronic cargo reporting should be tested on the approved data in- 
terchange system prior to the implementation of the final rule. 


CBP RESPONSE: 


Appropriate testing will be given to all parties who develop Air 
AMS communications with CBP. Those parties who elect to use a 
service provider will be tested via the service provider. 


COMMENT: 


Programming should be provided between the Automated Broker 
Interface (ABI) and the Air AMS system so that data information 
could be shared (alternate filers could be brokers and forwarders). 


CBP RESPONSE: 


Cargo selectivity information provided through ABI is distinct 
from the electronic cargo information required through Air AMS un- 
der § 122.48a. The data elements to satisfy compliance with this 
regulation must be provided through Air AMS; Air AMS is accessible 
to ABI filers. 
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COMMENT: 


The Air AMS system should be changed to preclude an inward air 
carrier from refusing to authorize (nominate) another eligible party 
as an agent who had elected to transmit consolidated cargo data di- 
rectly to CBP; and the system should be programmed to notify such 
other party of its authorization (nomination) by the inward carrier. 


CBP RESPONSE: 


The Air AMS system will independently accept information from 
each of the parties that supply data to satisfy the advance cargo re- 
porting requirements of § 122.48a. In other words, the inward car- 
rier will no longer need to authorize or nominate another eligible 
party in order to enable that party to supply house air waybill infor- 
mation to CBP. The identification of another eligible filer in the 
agent (“AGT”) line will be merely for the purpose of notifying CBP 
that this party will transmit the house air waybill information, 
which may be effected either prior to or after the carrier’s transmis- 
sion of the master air waybill record to CBP. 


COMMENT: 


The Air AMS system should be changed to allow for the transmis- 
sion of a notification that air cargo data had been received or that 
the air cargo manifest had been accepted with the date and time 


specified. This feature was said to be currently available in Vessel 
AMS. 


CBP RESPONSE: 


The Air AMS transmits a Freight Error Report message if an air 
waybill record does not pass certain data acceptance edits. In addi- 
tion, the Air AMS also provides a Freight Status Query feature that 
allows an Air AMS participant to query the status of an air waybill 
record. This feature is available to the Air AMS participant that 
transmitted the original message and to Air AMS participants that 
have been properly nominated by the carrier that transmits the 
master air waybill data. 


COMMENT: 


One commenter was of the opinion that airlines did not want to be 
obligated to input house air waybill information on behalf of an air 
freight forwarder. 


CBP RESPONSE: 


Under § 122.48a, unless another qualified party elects to partici- 
pate in the Air AMS system, the relevant house air waybill informa- 
tion must be furnished to the incoming air carrier for presentation to 


CBP. 
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COMMENT: 

It was asked how a carrier would provide any required cargo data 
if the records were in the possession of a third party that was not 
one of the parties identified in proposed § 122.48a(c)(1). 

CBP RESPONSE: 

Under § 122.48a(c)(4), any third party entity in possession of re- 
quired data for inbound air cargo must fully disclose and present 
such data to the carrier for presentation to CBP. 


In-Bond Issues 
COMMENT: 


Participants in Air AMS should be permitted to create subsequent 
in-bond transactions to close out air manifests at both the master air 
waybill and house air waybill levels. 

CBP RESPONSE: 

This is included in the regulation (see § 122.48a(a)(1) in this final 

rule). In-bond information may of course be included at both the 


master and house air waybill levels (see § 122.48a(d)(1)(xvi) and 
(d)(2)(viii) in this final rule). 


COMMENT: 


It was thought that Air AMS could not handle in-bonds for one 
consolidated express shipment. 


CBP RESPONSE: 
The Air AMS system is capable of processing in-bond information 
for all house air waybills under a consolidated master air waybill. 


COMMENT: 


The Air AMS programming should be altered to allow for more 
than one in-bond warehouse per location. 


CBP RESPONSE: 


Cargo covered by each master air waybill may be transferred to 
any warehouse location with a unique FIRMS (Facilities Informa- 
tion and Resources Management System) code within the limits of a 
port of entry. 


COMMENT: 


The scope and timing of the carrier’s transmission of any in-bond 
information should be clarified. Specifically, it was asked whether it 
would be necessary to allow transmission of this information after 
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arrival of the cargo in the United States, and whether such informa- 
tion would be used for the movement of the subject cargo from the 
first port of arrival to the master bill destination location. 


CBP RESPONSE: 


The data elements specified in § 122.48a(d)(1), including any in- 
bond information in § 122.48a(d)(1)(xvi), if applicable, will be ana- 
lyzed by CBP for the purposes of identifying high-risk cargo. Such 
data elements must be supplied within the respective advance time 
frames prescribed in § 122.48a(b). 


COMMENT: 


In-bond information (from a party other than the incoming car- 
rier) might not be known by origin or prior to its arrival in the 
United States. It was asked whether information related to the sub- 
sequent in-bond movement of the cargo could thereafter be transmit- 
ted to CBP prior to the in-bond movement being authorized. 


CBP RESPONSE: 


The CBP recognizes that the in-bond destination for cargo covered 
by house air waybills may not be known prior to the arrival of the 
aircraft in the United States. If such information is provided outside 
of the required time frame prescribed in § 122.48a(b), it will be 
treated as a change to the original information. 


COMMENT: 


It was asked whether CAFES (Customs Automated Forms Entry 
System) was compatible with Air AMS for use on in-bonds. 


CBP RESPONSE: 


CAFES is not yet compatible with Air AMS for merchandise arriv- 
ing via air. 


Truck/Air Issues 


COMMENT: 


The use of Air AMS should be allowed for goods transiting the bor- 
der by truck in lieu of a truck manifest. It was advocated that Cus- 
toms brokers at the border should be required to transmit data 
through Air AMS for cargo that originated as an air shipment and 
arrived in a contiguous foreign country, notwithstanding that the 
cargo would be crossing the border into the United States by truck. 


CBP RESPONSE: 


The Air AMS system is the electronic cargo reporting data inter- 
change for merchandise arriving via an aircraft. Merchandise arriv- 
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ing via another mode of transportation, including by truck, must be 
reported in the manner specified for such mode. Thus, if the mer- 
chandise crosses the U.S. border on a truck, such merchandise is not 
considered to be an air shipment, notwithstanding that such cargo 
may have arrived in the contiguous foreign country by air. As such, 
in the event that merchandise, which was previously reported to ar- 
rive via an aircraft, should change its mode of transportation prior to 
arrival in the United States, the previously transmitted information 
must be cancelled and then reported in the manner appropriate to 
the actual mode of transportation employed in bringing the mer- 
chandise into the United States. 


Shipments by U.S. Postal Service; Letters and 
Documents Otherwise Shipped 


COMMENT: 


A number of commenters believed that the advance cargo report- 
ing rules should be applied to shipments through the United States 
Postal Service (USPS). 


CBP RESPONSE: 


Paragraph K of section 343(a)(3) of the Trade Act of 2002 (19 
U.S.C. 2071 note, section (a)(3)(K)), compels consultation with the 
Postmaster General in considering what type of electronic cargo in- 
formation requirements should be imposed upon carriers of mail 
shipments through the USPS. The CBP still has this issue under 
consideration. Should a determination be made to extend the ad- 
vance electronic cargo information mandate to USPS shipments, 
such postal shipments would be the subject of a separate rulemaking 
procedure. Current procedures regarding the processing of ship- 
ments for the USPS will remain in effect. 


COMMENT: 


Shipments of letters and documents, including the material de- 
scribed in General Note 19(c), Harmonized Tariff Schedule of the 
United States (HTSUS), that were transported by air otherwise than 
through the USPS, should also be exempted from full advance cargo 
reporting requirements. 


CBP RESPONSE: 


The CBP has decided to make the requirements for advance cargo 
information for letters and documents the subject of a separate pub- 
lication in the Federal Register. Proposed § 122.48a(d)(3) concern- 
ing advance cargo information requirements for letters and docu- 
ments is thus removed from this final rule. 
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Liability Issues 
COMMENT: 


Should the shipper provide inaccurate information in the descrip- 
tion, shipper or consignee fields, it was urged that the incoming car- 
rier or other electronic filer presenting such information to CBP not 
be held liable. 


CBP RESPONSE: 


Whether or not liability would be imposed on a carrier in such cir- 
cumstances would be governed by section 343(a)(3)(B), as amended, 
and § 122.48a(c)(5) in this final rule. Section 122.48a(c)(5) provides 
that CBP will take into consideration how, in accord with ordinary 
commercial practices, the presenting party acquired the information 
submitted and whether and how that party is able to verify such in- 
formation. Where the information is not reasonably verifiable, the 
party will be permitted to present such information based upon a 
reasonable belief as to its accuracy. 


COMMENT: 


Three commenters wanted to know whether the carrier would be 
liable for the submission of house air waybill information where an- 
other party that elected to furnish this information to CBP did not 
do so. 


CBP RESPONSE: 


The carrier will indicate in the master air waybill record if another 
party will be transmitting the house air waybill data. If such other 
party fails to comply with the advance cargo reporting provisions, 
this party, and not the incoming carrier, will be held liable. 


COMMENT: 


One commenter inquired as to who would be responsible for sub- 
mitting advance cargo data in the case of a chartered aircraft. 


CBP RESPONSE: 


In the case of a time or voyage charter, the aircraft owner/operator 
is the party required to transmit the information. In the case of a 
bareboat charter, where the charterer in effect becomes the owner of 
the aircraft (the owner pro hac vice), the bareboat charterer would 
be responsible for reporting the cargo information to CBP. 


COMMENT: 


A question was presented as to what kind of penalty would be im- 
posed on airlines that failed to meet the advance time frame submis- 
sion. 
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CBP RESPONSE: 


An incoming air carrier failing to meet the advance reporting time 
frame may be liable under 19 U.S.C. 1584 as well as under other 
pertinent penalty provisions (see § 122.161, Customs Regulations; 
19 CFR 122.161). Should another party electing to file advance cargo 
information fail to do so, such party may be liable for liquidated 
damages pursuant to its Customs bond. 


COMMENT: 

It was asked who would be responsible for transmitting cargo data 
to CBP where a number of freight forwarders co-loaded cargo. 
CBP RESPONSE: 

Either the incoming carrier or one of the parties qualified to do so 
under § 122.48a(c)(1) will be responsible for supplying the informa- 
tion for all house air waybills under a single consolidated master air 
waybill. 


Data Elements 
COMMENT: 


A couple of commenters took exception to the requirement that the 
flight number for the incoming aircraft be reported 4 hours prior to 
arrival. The flight number could change. Also, it was unclear how 
the indirect air carrier would know the exact flight number. 


CBP RESPONSE: 


Only the incoming carrier is responsible for the transmission of 
the flight number. The carrier should be aware of its flight number 
at the time of its required transmission. 


COMMENT: 


It was stated that the proposed data elements designated as condi- 
tional (“C”) were not currently captured and would require signifi- 
cant modifications to the freight reservations, reporting and tracking 
systems and that this would be at significant cost to the carrier. 


CBP RESPONSE: 


These data elements are essential to effective cargo targeting. It is 
also observed that these data elements have previously been re- 
ceived from other air carriers through Air AMS. 


COMMENT: 


Three commenters inquired as to whether the carrier would still 
have to provide house air waybill numbers, pieces, weight and de- 
scription on its paper air cargo manifest. 
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CBP RESPONSE: 


Under proposed § 122.48(a), except as otherwise provided, a paper 
air cargo manifest need not be filed for any aircraft required to enter 
under § 122.41. In addition, proposed § 122.48(a) is further changed 
in this final rule to eliminate the requirement that a cargo manifest 
be retained aboard any aircraft required to enter under § 122.41; 
however, a copy of the air cargo manifest (Customs Form (CF) 7509) 
must otherwise be made available to CBP upon demand. 


COMMENT: 


It was asked how a company would obtain a unique identifier 
(which would be transmitted by the carrier to indicate its separate 
transmission of a portion of the required data elements). 


CBP RESPONSE: 


A Container Freight Station (CFS) and an Express Consignment 
Carrier Facility (ECCF) would be identified by its FIRMS (Facilities 
Information and Resources Management System) code. An air car- 
rier would be identified by its IATA (International Air Transport As- 
sociation) code. All other parties would be assigned a unique identi- 
fier by the Client Representative Branch of CBP’s Office of 
Information and Technology (OIT) upon commencement of certifica- 
tion testing in Air AMS. 


COMMENT: 


More information was requested as to the description that would 
be required on the master air waybill in the case of shipments of 
dangerous goods. It was noted that IATA requirements did not per- 
mit a characterization of “consolidation” to be indicated as a descrip- 
tion on the master bill. 


CBP RESPONSE: 


For the purposes of satisfying § 122.48a only, a cargo description 
of “consolidation” is sufficient at the master air waybill level. How- 
ever, carriers may elect to provide additional information in the de- 
scription field at the master bill level if they choose to do so. 


COMMENT: 


Two commenters believed that current Air AMS programming did 
not allow for alpha-numeric characters of house air waybill numbers 
to be transmitted as printed on the paper house air waybill. They in- 
quired as to how this would be handled. 
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CBP RESPONSE: 


Each party providing electronic cargo information must support 
alphanumeric characters for house air waybill records when alpha 
characters appear on the printed house air waybill. The CBP recog- 
nizes that some current Air AMS participants will need to undergo 
programming changes in order to support this feature. 


COMMENT: 


One commenter noted that, quite often, the Importer of Record 
and the “deliver to” party (the ultimate consignee) were not the same 
party. The commenter wanted to know whether there would be a 
problem if the consignee were located somewhere other than the ar- 
rival and/or destination port. 


CBP RESPONSE: 


The consignee need not be located at the arrival or destination 
port. Paragraphs (d)(1)(xi) and (d)(2)(vii) of proposed § 122.48a are 
revised in this final rule to so indicate. 


COMMENT: 


One commenter urged that CBP allow disclaimers such as “said to 
contain” or “shipper’s load and count”. 


CBP RESPONSE: 


The characterization, “Said to contain”, is not an acceptable cargo 
description. The approved use of “shipper’s load and count” is out- 
lined in § 4.7a(c)(3)(ii), Customs Regulations (19 CFR 4.7a(c)(3)(ii)). 


COMMENT: 


Three commenters did not agree with the requirement that the 
smallest external packaging unit be stated; a simple pallet count 
should be allowed. 


CBP RESPONSE: 


The CBP disagrees. Such reporting is essential to ensure that no 
additional packages have been introduced into palletized cargo. 


COMMENT: 


It was requested that the Automated Broker Interface (ABI) be 
made mandatory for all forwarders and brokers to transmit house 
data to CBP for air shipments. 


CBP RESPONSE: 


The ABI is not the system by which electronic cargo information is 
to be collected under the provisions of § 122.48a. 
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Definitions 
COMMENT: 


Under proposed § 122.48a(b)(1), one commenter wanted to know 
what was meant by the time of departure for the United States; and 
in proposed § 122.48a(b)(2), it was asked whether the time of arrival 
in the United States would be the scheduled or the actual time of ar- 
rival. 


CBP RESPONSE: 


As expressly stated in § 122.48a(b)(1), the electronic cargo infor- 
mation must be received no later than the time of departure of the 
aircraft from foreign, which is the time that the wheels are up on the 
aircraft and it is en route directly to the United States (the trigger 
time is the time of departure of the aircraft for the United States). 
Proposed § 122.48a(b)(1) is thus further clarified in this final rule. 
And in § 122.48a(b)(2), the electronic cargo information must be re- 
ceived 4 hours prior to the actual arrival of the aircraft in the United 
States. 


COMMENT: 


One commenter stated that gray areas still persisted as to the 
cargo covered by the regulation, and asked, in this respect, whether 
company material or aircraft parts for use by the airline would need 
to be reported. 


CBP RESPONSE: 


As specified in the background discussion of the proposed rule (see 
68 FR at 43580), merchandise brought in by an air carrier for its 
own use would be subject to the same advance cargo information fil- 
ing requirements that would apply to other incoming cargo. 


COMMENT: 


With reference to proposed § 122.48a(d)(1)(xii), the identity of the 
party who issued the “consolidation identifier” was requested. 


CBP RESPONSE: 


The consolidation identifier is transmitted by the incoming air car- 
rier to designate an air waybill record as a “master” air waybill. 


COMMENT: 


In proposed § 122.48a(d)(1)(xvii), one commenter wanted to know 
what a “local transfer facility” was. 


CBP RESPONSE: 


A local transfer facility is merely a Container Freight Station as 
identified by its FIRMS code or the warehouse of another air carrier 
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as identified by its carrier code. Proposed § 122.48a(d)(1)(xvii) is re- 
vised in this final rule to include this additional explanatory mate- 
rial. 


Air AMS Issues 
COMMENT: 


It was asserted that mandatory participation in the Air Automated 
Manifest System (Air AMS) could not be required due to the fact that 
it was a voluntary program. 


CBP RESPONSE: 


Section 343(a)(1) of the Trade Act of 2002, as amended (19 U.S.C. 
2071 note, section (a)(1)), gives CBP the authority to require the ad- 
vance reporting of cargo information through an electronic data in- 
terchange system; and Air AMS is such a system. Moreover, Air AMS 
was developed as a component of the National Customs Automation 
Program (NCAP) (19 U.S.C. 1411(a)); and, in section 338 of the 
Trade Act of 2002, Congress amended 19 U.S.C. 1411(b) to permit 
CBP to require the electronic submission of information that CBP is 
obliged to collect. 


COMMENT: 


One commenter asked when the Air AMS specifications and test- 
ing protocol would be made available to the trade. 


CBP RESPONSE: 


The CBP will post the Air AMS specifications and testing protocols 
on its Web site as soon as possible. Such specifications and testing 
protocols will set forth the programming and operational details of 
the system. 


COMMENT: 


Since a filer could be a party with a Container Freight Station 
(CFS) location or a Facilities and Information Resources Manage- 
ment System (FIRMS) code, two commenters inquired as to whether 
this implied that the advance cargo transmission would have to be 
made from a particular U.S. location. 


CBP RESPONSE: 


The electronic cargo information may be sent from any location, 
provided that the electronic filer is one of the parties specified in 
§ 122.48a(c)(1). 


COMMENT: 


It was declared that carriers currently participating in Air AMS 
did not have uniform system requirements or uniform procedures at 
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all ports of entry. The CBP should compel uniformity in system re- 
quirements and procedures at all ports. 


CBP RESPONSE: 


The promulgation and implementation of these regulations and 
the enforcement of their provisions will increase uniformity of car- 
rier participation in Air AMS. For instance, currently, there are sev- 
eral methods to process cargo information and they vary at each lo- 
cation. This is due to the lack of authority for CBP to require 
automation of cargo information. This regulation will provide that 
authority and therefore increase uniformity. The CBP believes that 
all cargo declarations will be processed the same at each location. 
However, variations may exist in the execution of the entry not in 
the manifest. Each port is a little different and therefore some varia- 
tions will exist but not to the extent that is occurring on a daily ba- 


S1S. 


Implementation of Advance Air Cargo 
Data Filing Requirements 


COMMENT: 


Seven commenters wanted more time to obtain access to relevant 
Air AMS software and communications equipment in order to make 
their computer interface with the system operational. The CBP was 
requested to accommodate the interface schedules of the carriers in 
this regard. Three other commenters wanted a general delayed effec- 
tive date of 180 days from the date the final rule was published. One 
commenter recommended that the rule be delayed until all ports 
were operational on the system and all necessary training had been 
completed. Another commenter believed that CBP was not properly 
staffed or trained in Air AMS to support its nationwide implementa- 
tion. A further commenter suggested that CBP implement a 
phased-in approach, by carrier, origin and destination, and that a 
“web portal” be installed for use by carriers and other authorized fil- 
ers unable to interface with the Air AMS system. 


CBP RESPONSE: 


Section 343(a), as amended, was enacted on August 6, 2002, and 
clearly required that cargo data would need to be filed electronically. 
To this end, in the public meeting that was held for incoming air 
cargo on January 14, 2003, CBP stated that the accepted electronic 
interface would be the Air AMS system. Therefore, air carriers have 
had over one year to conduct proper research as to what type of soft- 
ware and computer interface options are available and what each 
has to offer. As such, CBP will only delay the general effective date of 
§ 122.48a [insert date 90 days from date of publication of the final 
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rule in the FEDERAL REGISTER] for the specific reasons de- 
scribed in § 122.48a(e)(2). 

Additionally, CBP has already identified all airports that require 
training in Air AMS and whether those air carriers that call on those 
airports are automated. By making use of this list and working with 
the air carriers concerned, CBP will coordinate with carriers that are 
ready to go online in airports that are not yet automated in order to 
ensure that the inspectors are properly trained, and that the air car- 
rier has proper points of contact at that airport. However, CBP has 
determined that a web portal feature is not feasible at this time. 

Furthermore, it is vital that the training for inspectors coincide as 
closely as possible with air carriers becoming automated in a port. If 
CBP trains the inspectors and there are no automated air carriers 
for several months, the training is not useful because the inspectors 
will not be utilizing their new skills. Therefore, the training must oc- 
cur within a few weeks of an air carrier notifying CBP that it is go- 
ing to become automated in a specific port. 

Toward this end, CBP is striving to improve the Air AMS training 
that is available to the field inspectors. Currently, there are four Air 
AMS training classes that are held at the Federal Law Enforcement 
Training Center (FLETC) each year. In addition, CBP is developing a 
computer-based training course that will be required for each inspec- 
tor at all airport locations. 


System Irregularities; Paper Manifest Requirement 
COMMENT: 


One commenter requested specific details regarding the technical 
support for any problems that might be experienced during data 
transmissions. 


CBP RESPONSE: 


Requests for resolution of ordinary cargo transmission problems 
should be coordinated with CBP personnel at each port. In addition, 
each Air AMS participant has been/will be assigned a CBP client 
representative who is available to assist with more technical guid- 
ance. 


COMMENT: 


Three commenters no longer wanted to keep a paper air cargo 
manifest on board the aircraft since CBP was mandating electronic 
cargo information. In addition, the requirement for keeping a paper 
General Declaration on board should be deleted since all the infor- 
mation was sent in advance of arrival through the Advance Passen- 
ger Information System (APIS). 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


CBP RESPONSE: 


As already noted, a paper air cargo manifest (Customs Form (CF) 
7509) will no longer be required to be kept aboard the aircraft, but 
must otherwise be available for production upon demand. Proposed 
§ 122.48(a) is changed in this final rule to reflect this. However, the 
General Declaration (CF 7507) will still be required as it contains 
data elements not otherwise collected through APIS or Air AMS. 


COMMENT: 


Five commenters asked how an air carrier would comply with the 
advance cargo notification requirements without keeping a record of 
every single house air waybill in addition to the archived copy of 
each master air waybill. 


CBP RESPONSE: 


Section 122.48a does not require the incoming air carrier to trans- 
mit or maintain records for house air waybill data when such data is 
transmitted by another electronic filer. 


COMMENT: 


Seven commenters recommended that a CBP office be established 
at all airports to respond to various irregularities. 


CBP RESPONSE: 


Each airport concerned will have a designated point of contact to 
address and resolve matters involving Air AMS. 


In-Transit Issues 
COMMENT: 


Four commenters suggested that in-transit cargo that remained 
on board the aircraft should be excluded from the proposed rule. 


CBP RESPONSE: 


The CBP disagrees. Such cargo could pose a cargo safety or secu- 
rity risk to the same extent as other cargo that arrives in the United 
States. 


COMMENT: 


It was believed that the proposed regulations did not clearly ad- 
dress whether air cargo that merely transited, and would not be dis- 
charged in, the United States was subject to compliance with the ad- 
vance reporting time frames. 
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CBP RESPONSE: 


In accordance with § 122.48a(a)(1), cargo that transits the United 
States, whether or not it is unladen from the aircraft, is subject to 
the advance reporting requirements of the regulation. Technical re- 
quirements to report such information electronically will be specified 
in the Air AMS technical manual. 


COMMENT: 


One commenter was concerned about who would be required to re- 
port required cargo data for in-transit cargo. 


CBP RESPONSE: 


Such information must be provided either by the incoming air car- 
rier or one of the other specified parties in § 122.48a(c)(1). 


Hand-Carried Baggage 
COMMENT: 


Five commenters advocated that hand-carried merchandise should 
be subject to the advance cargo reporting provisions. 


CBP RESPONSE: 


Hand-carried merchandise is covered by the requirements for pas- 
senger baggage and is not considered cargo subject to advance re- 
porting under § 122.48a. 


Landing Rights 
COMMENT: 


Five commenters suggested that CBP specify in proposed 
§ 122.14(d) that denial of landing rights would occur only if a known 
security threat aboard a particular aircraft posed a higher threat to 
safety and security than an emergency diversion to alternative air- 
ports that could also refuse landing rights. Four other commenters 
believed that CBP should not deny landing rights or permission to 
unlade cargo based upon inaccurate information received from other 
parties. 


CBP RESPONSE: 


The provision to deny landing rights is generally intended for 
those air carriers that fail, repeatedly and egregiously, to furnish 
timely and accurate cargo information in advance. In such a situa- 
tion, CBP would have the authority to deny landing rights for that 
air carrier in the future. Assuredly, this provision would not be ex- 
ecuted without careful deliberation and dialogue with the air carrier 
as to its lack of compliance. 
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In addition, pursuant to section 343(a)(3)(B), as amended, and 
§ 122.48a(c)(5), as already noted, if the carrier electronically trans- 
mitting cargo information has received any of this information from 
another party, CBP, in deciding issues of liability, will take into ac- 
count how, in accordance with ordinary commercial practices, the 
carrier acquired the transmitted information and whether the car- 
rier was reasonably able to verify the information. Depending upon 
these circumstances, CBP reserves the authority to deny landing 
rights or permission to unlade if an air carrier fails to fulfill its re- 
sponsibilities under these regulations. 


Corrections to Cargo Information 
COMMENT: 


Five commenters wanted clarification as to the procedure for mak- 
ing any changes to the cargo information already transmitted for a 
flight. 


CBP RESPONSE: 


Complete and accurate information would need to be presented to 
CBP for cargo laden aboard the aircraft no later than the applicable 
time specified in § 122.48a(b). As for any changes in the cargo infor- 
mation already transmitted for a flight, the procedures for amending 
the cargo declaration including discrepancy reporting will be the 
subject of a separate rulemaking. 


COMMENT: 


Two commenters inquired about who would be responsible in the 
case of a data discrepancy between a master air waybill and a house 
air waybill. 


CBP RESPONSE: 


The party that transmits the information would be responsible for 
its correction. Communication between the air carrier and any other 
electronic filer for the incoming cargo should be maintained in order 
to avoid such discrepancies. 


COMMENT: 


It was asked whether an electronic transmission to correct inaccu- 
rate data could be initiated from the port of destination when the 
initial electronic transmission occurred at the point of departure for 
the United States. 


CBP RESPONSE: 


Any party supplying information will be able to correct such infor- 
mation, regardless of the station from which its transmission elec- 
tronically originated. Cargo Transfer 
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COMMENT: 


A question arose as to whether the deconsolidator’s Facilities and 
Information Resources Management System (FIRMS) code or the 
carrier’s identifier would be needed for incoming cargo that would be 
handled through a local transfer facility; and whether such informa- 
tion could be transmitted after arrival of the cargo. 


CBP RESPONSE: 


A FIRMS code is the necessary data element for cargo that would 
be transferred to a deconsolidator or a Container Freight Station 
(CFS) within the limits of the port. Should the cargo be intended for 
transfer to another carrier’s station within the port, the code of that 
carrier is required. Proposed § 122.48a(d)(1)(xvii), as already men- 
tioned, is revised in this final rule to include this additional explana- 
tion. This information must be transmitted in advance of arrival to- 
gether with the other required data in § 122.48a(d)(1) and (d)(2). 


Split Shipments 
COMMENT: 


Because shipments that were split by the incoming carrier would 
affect the transmission for that cargo by another electronic filer, the 
rules for the handling of split shipments in Air AMS should be fur- 
ther clarified. 


CBP RESPONSE: 


When the incoming air carrier elects to split a master air waybill 
into multiple arrivals, the carrier will be required to transmit to 
CBP a number of additional data elements for each house air waybill 
covered by the master air waybill record. Specifically, the carrier will 
be required to transmit the house air waybill number, certain trans- 
portation and arrival information, the manifested and boarded quan- 
tities, and the manifested and boarded weights. As such, the infor- 
mational requirements for split shipments described in proposed 
§ 122.48a(d)(1)(xiii) are revised and included in this final rule as a 
new § 122.48a(d)(3) (proposed § 122.48a(d)(3) dealing with the sum- 
mary manifesting of letters and documents, as previously noted, is 
deleted from this final rule and will be the subject of a separate Fed- 
eral Register publication). Also, further technical specifications re- 
garding the issue of split shipments will be provided in the Air AMS 
technical guidelines. 


Changes in Business Practices 


COMMENT: 


One commenter stated that it was an undue hardship to force com- 
panies onto Air AMS if another system were going to supersede it 
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later on, and that companies would be forced to undergo the expense 
of conforming to new computer programming. 


CBP RESPONSE: 


The CBP will rely, at least initially, upon the Air AMS, with appro- 
priate future modifications, as the principal vehicle to achieve the 
goal of advance cargo data filing under section 343(a), as amended, 
in order that these regulations may be implemented at the earliest 
practicable time, as an urgent and critical national security impera- 
tive. However, it is assured that any new system developed within 
the framework of the Automated Commercial Environment (ACE) 
will be compatible with these implementing regulations. For this 
reason, the regulations refer generically to a CBP-approved elec- 
tronic data interchange system (rather than to Air AMS, specifi- 
cally). 


COMMENT: 


Companies would need to shift current workload that was done at 
destination ports to the ports of departure, and those ports were not 
properly staffed to handle the workload. 


CBP RESPONSE: 


The CBP is fully aware that some changes in business practices 
may be necessary. For example, it has been a common practice for 
the industry to input cargo information while the aircraft is in- 
transit to its destination. This practice will need to change to require 
the information in a timely manner so as to meet the time frames 
identified by this final rule. The CBP has attempted to balance the 
concerns of the trade by affording a delayed effective date in the 
implementation of the advance air cargo reporting regulations as 
provided in § 122.48a(e), while, at the same time, recognizing the 
compelling national security need to move as deliberately as possible 
to protect cross-border commerce from the threat posed to cargo 
safety and security by international terrorism. 


COMMENT: 


It was observed that for shipments with multiple intermediate for- 
eign stops before final departure for the United States, freight for- 
warders needed the ability to transmit data elements to CBP at the 
time of departure from the departure station/location. 


CBP RESPONSE: 


Those parties authorized to transmit house air waybill level infor- 
mation, as specified in § 122.48a(c)(1), will be able to do so prior to 
the transmission of the master air waybill information by the incom- 
ing air carrier. 
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General/Miscellaneous Issues 
COMMENT: 


When an incoming air carrier has transmitted data to CBP for in- 
coming cargo, one commenter inquired whether that carrier’s ground 
handling agent, or other party, holding the goods following their ar- 
rival would also need to be automated in order to have access to the 
electronic freight status notifications concerning the cargo. 


CBP RESPONSE: 


Participants in Air AMS, including the incoming air carrier, must 
be able to honor all electronic freight status notifications transmit- 
ted by CBP. Whether the carrier elects to employ a ground handling 
agent or not, the carrier is responsible for maintaining control of the 
cargo pending CBP disposition. 


COMMENT: 


A question was raised as to how the carrier was to be advised that 
the house air waybill information had been transmitted to CBP. 


CBP RESPONSE: 


The CBP does not anticipate transmitting a message to the carrier 
when the house air waybills are transmitted by another party. How- 
ever, the failure to transmit house air waybill information for con- 
solidated shipments, as prescribed in § 122.48a(d)(2), would pre- 
clude the release or transfer of any cargo covered by the 
consolidation. Thus, communication between the incoming carrier 
and any other electronic filer of house air waybill information, if ap- 
plicable, would be essential. 

In this latter connection, the Air Automated Manifest System 
(AAMS) has a feature known as the Freight Status Query (FSQ) 
message. The party that transmitted the message or another AAMS 
participant that has been authorized by the message originator may 
query the status of an air waybill record in AAMS. This feature may 
be invoked on a transactional basis to provide the AAMS participant 
with confirmation that an air waybill is on file along with details 
about the record. 

However, to provide an automatic confirmation receipt message 
for every air waybill transmission would create substantial program- 
ming costs for CBP and AAMS participants. It would also substan- 
tially increase data storage and communications costs. The FSQ 
message provides the same information but need only be invoked on 
a case-by-case basis. 


COMMENT: 


An issue was raised as to whether a party that was both an Auto- 
mated Broker Interface (ABI) filer as well as a Container Freight 
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Station/Deconsolidator and in possession of an international carrier 
bond could transmit cargo data at ports where the consolidation 
cargo remained under the custody of the air carrier. 


CBP RESPONSE: 
A party authorized to transmit electronic cargo information, as 


provided in § 122.48a(c)(1) and (d)(2), will be able to do, even if the 
cargo remains in the custody of the incoming carrier. 


COMMENT: 


One commenter wanted to know if there would be any amendment 
of requirements pertaining to international carrier bonds. 


CBP RESPONSE: 


The changes to the international carrier bond requirements are 
set forth in § 113.64(a) and (c) in this final rule. 


COMMENT: 


Additional explanation was sought concerning what procedures an 
air carrier would need to follow if cargo were targeted for inspection 
by CBP. 


CBP RESPONSE: 


If it is found that a physical inspection of the cargo is necessary, 
CBP will electronically notify the carrier or other cargo custodian 
and make arrangements for its examination. In so doing, CBP would 
work with the carrier to ascertain an appropriate location to exam- 
ine the potentially high-risk cargo. 


COMMENT: 


Air cargo that would arrive in the United States on a permit to 
proceed from the port of arrival should be allowed to move to the 
port of unlading notwithstanding that a hold was placed on the air 
waybill covering the cargo due to insufficient data. 


CBP RESPONSE: 


If CBP determines that a physical inspection is necessary or if ad- 
ditional information is required, the cargo will be held at the port of 
first arrival pending resolution of the matter. 


COMMENT: 


Concern was expressed that CBP ABI/AMS client representatives 
would not be able to sufficiently handle the additional workload un- 
der the new regulations. It was suggested that a study be done to 
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measure the current level of service to the trade and that such a 
study should be shared with the trade. 


CBP RESPONSE: 


The CBP does not believe that a study of client representative 
workload is necessary to the implementation of this rule. In the un- 
likely event that such a contingency should arise, § 122.48a(e)(2), as 
previously observed, does provide that the effective date of the rule 
may be further delayed if more time is needed to complete the certifi- 
cation testing of new participants. 


Rail Cargo Destined to the United States 


Time Frame 


COMMENT: 


Four commenters mentioned that cargo manifest information 
transmitted to CBP through the Rail Automated Manifest System 
(Rail AMS) could be made available two hours prior to arrival. How- 
ever, information on the train sheet, sometimes called a consist (con- 
sisting of data such as the train’s identification, locomotives’ and 
cars’ numbers and initials and the train’s schedule) was not part of 
the advance cargo manifest data. This information would only be 


available when the final trans-border train was assembled, and in 
many cases, would only be available for transmission one hour prior 
to arrival at the border. One other commenter also advocated that 
the time period be reduced to one hour prior to arrival consistent 
with incoming truck traffic. 


CBP RESPONSE: 


The CBP remains of the opinion that the 2-hour period for pre- 
senting rail cargo data prior to arrival effectively balances the im- 
pact on rail cargo safety and security with the likely impact on the 
flow of rail commerce into the United States. As such, this time 
frame represents the minimum period during which CBP is confi- 
dent that essential targeting can still be accomplished, without a 
concomitant undue disruption to rail business practices. 

In addition, without proper consist information (which identifies 
the incoming train, and gives its locomotives’ and cars’ numbers and 
initials and the train’s schedule), CBP would not have the complete 
information essential for targeting on the incoming cargo in connec- 
tion with the particular train on which the cargo would arrive. The 
availability of information on both the cargo and the arriving con- 
veyance as provided in the rail consist is vital in order to enable CBP 
to do its targeting effectively in the time required. 
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Required Data; Carrier Responsibility 
COMMENT: 


Four commenters wanted it made clear that a railroad was re- 
quired to provide the scheduled date and time of arrival to the best 
of its knowledge, and that a railroad should not be penalized or held 
responsible should that date and time prove inaccurate within some 
reasonable time frame. 


CBP RESPONSE: 


The railroad carrier must provide the scheduled date and time of 
arrival to the best of its information, knowledge and belief at the 
time that this information is filed. However, carriers will be held re- 
sponsible for failure to keep CBP informed of any changes in this in- 
formation as it becomes available. 


COMMENT: 


Rail carriers should not be held responsible for the accuracy of in- 
formation supplied by others. The CBP should change the language 
in proposed § 123.91(c)(2) to state that where the rail carrier elec- 
tronically presenting the cargo information received any of this in- 
formation from another party, the rail carrier would not be held re- 
sponsible for the inaccuracy of any information supplied by that 


other party. 
CBP RESPONSE: 


The CBP disagrees. Section 123.91(c)(2) repeats, and CBP is 
bound by, the statutory standard against which the potential liabil- 
ity of a rail carrier would effectively be gauged in presenting inaccu- 
rate cargo data to CBP that had been acquired from another party. 


COMMENT: 


It was important that Rail AMS be able to manage multiple ship- 
ment data. The CBP would need to coordinate implementation of 
this aspect of the process with all elements of the supply chain and 
with U.S. trading partners. 

Specifically, the requirement that the rail carrier supply informa- 
tion from the house bill of lading was problematic. In most cases, 
railroads would only have the capability of receiving one bill of lad- 
ing and that bill would generally be a master bill of lading. Also, if 
the railroad had a container holding several consolidated shipments 
with individual house bills associated with each shipment, even if 
the railroad had the capability of receiving the individual house 
bills, information from such bills could not be transmitted to CBP in- 
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asmuch as Rail AMS could only handle the transmission of one bill 
of lading in association with the cargo manifest data for that one 
shipment. 


CBP RESPONSE: 


The CBP is currently reviewing Rail AMS programming require- 
ments to release the edit that only allows one bill of lading per ship- 
ment, which will enable house bills of lading to be utilized in the rail 
environment. In addition to possible programming changes, CBP is 
reviewing the prospect of authorizing other parties to transmit infor- 
mation via Rail AMS. This would further facilitate the submission of 
the house bill of lading information that is required on all ship- 
ments. 

Should CBP decide to allow another electronic filer to voluntarily 
present house bill information for a shipment through Rail AMS, a 
test program notice to this effect would first be published in the 
Federal Register pursuant to § 101.9(b) and (b)(1), Customs Regu- 
lations (19 CFR 101.9(b) and (b)(1)), inviting public comments on 
any aspect of the proposed test and informing interested members of 
the public of the basis for selecting participants, the eligibility crite- 
ria for participation in the test, and the effect of such participation 
on the responsibilities of incoming rail carriers for the transmission 
of required advance cargo data to CBP. 


COMMENT: 


Proposed § 123.91(d)(4) stated that carriers would have to supply 
the numbers and quantities of the cargo laden, as contained in the 
carrier’s bill of lading, either master or house, as applicable, which 
meant the quantity of the lowest external packaging unit. This infor- 
mation was contained in the house bill, not the master bill. For a 
container shipment, the railroads would only know the quantity ex- 
pressed on the master bill, which might not be at the level of the low- 
est external packaging unit. 

Similarly, proposed § 123.91(d)(6) and (d)(7) would require that 
the railroad carrier provide the complete name and address for the 
shipper and consignee respectively. Again, however, the master bill 
of lading possessed by the rail carrier could contain only the name of 
a freight forwarder instead of the actual shipper and consignee; if so, 
the rail carrier would not know the identity of the actual shipper and 
consignee. 


CBP RESPONSE: 


House bill of lading information is required under this regulation; 
therefore, as already discussed, CBP is reviewing programming 
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changes to Rail AMS that would enable the system to accept such in- 
formation. Hence, when Rail AMS is programmed to capture house 
bill of lading information, and when the rail industry has been given 
additional time to make essential adjustments to its own program- 
ming for the transmission of such house bill data through Rail AMS, 
all the referenced data elements would, at such time, need to be pre- 
sented to CBP, which would include information for the shipper and 
consignee, including the full name and address of each, as well as 
the numbers and quantities (of the lowest external packaging unit) 
of the cargo laden aboard the train. To this end, CBP will take these 
programming matters into account in establishing the effective 
date(s) for implementing the incoming rail cargo data regulation (see 
§ 123.91(e) in this final rule). 


COMMENT: 


One commenter suggested that it might be difficult or impossible 
for the rail carrier to obtain the necessary cargo information when 
the rail cargo had initially arrived in Canada or Mexico by vessel or 
air carrier from another foreign country. In such a case, unless the 
ocean or air carrier had first required the complete disclosure of all 
information at the port of loading in the other foreign country, and 
thereafter passed this information along to the rail carrier, there 
would be no way that the required information would be available to 
the railroad. 


CBP RESPONSE: 


For cargo that is transferred in Canada or Mexico to a rail carrier 
for shipment to the United States, whether such cargo originated in 
Canada or Mexico or was first brought there by a vessel or air car- 
rier from another foreign country, the rail carrier, as explained 
above, will be required to provide the requisite data elements for 
such cargo to CBP. 


Line Release 


COMMENT: 


The CBP should retain Line Release not only for the present as 
stated in the proposed rule, but for the long term, as it was declared 
to be critical for cross-border rail traffic. 


CBP RESPONSE: 


The CBP fully recognizes the importance of Line Release for Rail 
AMS. In fact, CBP has recently made Line Release available, for rail 
shipments only, to ports that ordinarily would not have access to it, 
as part of CBP’s Rail AMS port automation efforts. 
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Automated Line Release in rail is what is known as the Border Re- 
lease Advanced Screening and Selectivity program (BRASS) in the 
Truck environment. The difference is that the information is all elec- 
tronic and supplied in advance of arrival. 


Implementation Date(s) for Rule 
COMMENT: 


Further guidance was sought as to the implementation date(s) for 
the proposed regulation. 


CBP RESPONSE: 


Quite plainly, under § 123.91(e), rail carriers must commence the 
advance electronic transmission of required cargo information 90 
days from the date that CBP publishes a notice in the Federal Reg- 
ister informing affected carriers that the data interchange system is 
in place and operational at the port of entry where the train would 
first arrive in the United States. As such, before the rule can become 
operational at any port, including any port(s) where Rail AMS is now 
operational, the initial publication of a Federal Register notice 
naming such port(s) would be a mandatory prerequisite. At present, 
there are 35 CBP ports that have rail crossings, 8 of which are not 
rail AMS. The CBP will require all ports that handle rail cargo to be- 
come automated. 


Exemption for Cargo Transiting 
Contiguous Foreign Country 


COMMENT: 


The proposed rule (§ 123.91(b)) would expressly exempt from ad- 
vance electronic information filing requirements domestic cargo 
transported by train from one port to another in the United States 
by way of a foreign country. However, the proposed rule did not deal 
with whether such an exception applied when the shipment partly 
involved transportation by sea or air. 


CBP RESPONSE: 


Only a land-based conveyance, such as rail or truck, would be in- 
volved with carrying goods on a continuous movement from one port 
to another in the United States by way of a contiguous foreign coun- 
try, whether Canada or Mexico. This is the specific situation ad- 
dressed in § 123.91(b); such a situation would simply not arise in 
the vessel or air mode. Proposed §§ 123.91(b) and 123.92(b)(1) (for 
trucks) are revised in this final rule to explicitly reference Canada 
and Mexico in this respect. 
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Truck Cargo Destined to the United States 


Implementation Issues 
COMMENT: 


As was done in the 24-hour rule, one commenter wanted a grace 
period between the implementation date of the final rule and its en- 
forcement date (no penalties assessed for non-fraudulent violations). 


CBP RESPONSE: 


Similar to that which was done in the context of the 24-hour rule 
(67 FR 66318), as previously detailed, supra, CBP will follow a 
phased-in enforcement/compliance program, after § 123.92 becomes 
effective at a specific port of arrival. As such, during the phased-in 
period, CBP would not customarily initiate enforcement actions such 
as assessing penalties for non-fraudulent violations of § 123.92. 
And, under § 123.92(e), the effective date for advance data filing for 
incoming truck cargo is itself initially delayed until 90 days from the 
date that CBP publishes a notice in the Federal Register inform- 
ing affected carriers at the given port that the approved data inter- 
change is operational there and that carriers must commence the fil- 
ing of the required data. 


COMMENT: 


Two commenters sought to delay the implementation of proposed 
§ 123.92 until carriers, brokers, and importers had direct communi- 
cation links electronically with CBP. 


CBP RESPONSE: 


The CBP disagrees. The advance notification requirement is 
largely intended to collect advance cargo information via two out- 
standing methods—the Automated Broker Interface (ABI), or the 
fully electronic version of the Free And Secure Trade (FAST) System. 
Delaying the implementation of § 123.92 until all parties related to 
the reporting of the data for incoming cargo are fully electronically 
interfaced with CBP, such as through FAST, or the Automated Com- 
mercial Environment (ACE), once it is deployed, would be incompat- 
ible with the expeditious implementation of section 343(a), as 
amended, as a national security necessity. 


COMMENT: 


It was suggested that CBP implement separate rules for e1er- 
gency importations. 


CBP RESPONSE: 


Emergency situations will be handled on a case-by-case basis, de- 
pending on the facts, in CBP’s enforcement discretion. 
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COMMENT: 


It was recommended that an education enforcement contingency 
plan be devised to avoid possible chaotic situations at the border un- 
der the new rules. 


CBP RESPONSE: 


Outreach and marketing efforts are currently being undertaken to 
reach out to both foreign and domestic trade participants to avoid 
such situations at the border. 


Time Frame for Advance Filing 
COMMENT: 


One commenter sought further explanation as to the actual start 
time for advance notification requirements, i.e., at the time of trans- 
mission, or at the time CBP received the transmission. 


CBP RESPONSE: 


As expressly set forth in § 123.92(a), CBP must receive the cargo 
data no later than 30 minutes or 1 hour prior to the carrier’s arrival 
at a United States port of entry, or such lesser time as authorized, 
based upon the CBP-approved system employed in presenting the in- 
formation. Also, this point was directly addressed in the background 


of the proposed rule (see 68 FR at 43586). 
COMMENT: 


Twelve commenters recommended an abbreviated advance notifi- 
cation time line of 30 minutes for standard shipments and 15 min- 
utes for Free And Secure Trade (FAST) shipments, specifically for 
trucks loaded within a designated border zone, to support the “Just- 
in-Time” (JIT) shipping industry. 


CBP RESPONSE: 


This identical comment was broached in the proposed rule (68 FR 
at 43586; Summary of Principal Comments, item “1.”). At that time, 
CBP concluded, and continues to firmly believe, that the 30-minute 
or l1-hour advance time frame, in relation to the particular auto- 
mated system used, is the minimum period needed to perform a tar- 
geting analysis for cargo selectivity, and, if found warranted, to ar- 
range for an inspection or examination of the cargo following its 
arrival. The effect on JIT inventory practices, given these relatively 
brief reporting periods, should be essentially nugatory. 

Against this backdrop, it is submitted that BRASS (the Border Re- 
lease Advanced Screening and Selectivity program) and CAFES (the 
Customs Automated Forms Entry System), where the filing period 
would be less, will only be employed exclusively as interim, transi- 
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tional systems in the truck environment prior to the development 
and deployment of fully electronic replacements for these systems in 
the new truck manifest module scheduled for delivery under the Au- 
tomated Commercial Environment (ACE); the employment of 
BRASS and CAFES under the circumstances is thus due in large 
measure to the conspicuous lack of electronic information systems 
prevalent in the trucking industry, especially along the Southern 
Border. 


COMMENT: 


Six commenters asked that CBP implement the 15-minute ad- 
vance electronic notification period currently used under the FAST 
voluntary test program. 


CBP RESPONSE: 


The FAST program is designed to enhance security and safety in 
processing commercial importations along the Northern and South- 
ern borders, while also enhancing the economic prosperity of the 
U.S., Canada, and Mexico by aligning, to the maximum extent pos- 
sible, their customs commercial programs. While the progrem will 
still, of course, function in this capacity, nevertheless, with reference 
to its relationship with section 343(a), as amended, FAST will also be 
used for purposes of ensuring cargo safety and security and prevent- 
ing smuggling. As such, and for the reasons set forth above, CBP 
finds it advisable to extend the overall time frame for FAST transac- 
tions to a full 30 minutes prior to arrival as an additional security 
measure under the program. 

Thus, shipments eligible for FAST must be reported at least 30 
minutes before the arrival of the conveyance at the first port of en- 
try. FAST shipments may be reported through one of two release 
mechanisms: through the all-electronic transmission of conveyance, 
driver and shipment information, formerly know as the National 
Customs Automation Program (NCAP) prototype; or through the use 
of the Pre-Arrival Processing System (PAPS) version of cargo selec- 
tivity. All other truck shipments still not allowed release via BRASS, 
must utilize PAPS and submit the data one hour before arrival of the 
truck. For an additional extensive review of the FAST, PAPS, 
BRASS, and CAFES systems, see the proposed rule at 68 FR 43586— 
43587. 


COMMENT: 


Seven commenters requested that CBP initiate an electronic 
confirmation/receipt system, that would notify the broker/carrier 
that information was received, thus starting the 30-minute/1l-hour 
clock. 
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CBP RESPONSE: 


The CBP already has a system in place that notifies the ABI trans- 
mitter that the data was received. This information is only available 
to the ABI transmitter. At this time, any notification to the carrier of 
successful data transmission must come via the ABI filer. Addition- 
ally, it should be pointed out that this program has already been suc- 
cessfully used without the need for direct electronic confirmation 
from CBP. 


Data Systems to be Used; In-Bond Reporting 


Free And Secure Trade System (FAST) 
COMMENT: 

Four commenters wanted to know when FAST, which was only 
available at a limited number of Northern Border ports, would be ex- 
tended to other ports, including those along the Southern Border. 
Four other commenters wanted the FAST program defined in the 
regulations as a method of acceptable cargo release. 


CBP RESPONSE: 


A general notice published in the Federal Register (68 FR 
55405) on September 25, 2003, announced the expansion of, and the 


eligibility requirements for, FAST along the Southern Border. The 
Southern and Northern border implementation schedule for FAST is 
also available on the CBP Web site (www.cbp.gov). This general no- 
tice also clearly defines FAST and its requirements. 


COMMENT: 


Four commenters advocated that less-than-truckload (LTL) carri- 
ers be allowed to participate in FAST. 


CBP RESPONSE: 

The current eligibility criteria for participation in the FAST pro- 
gram is set forth in the general notice that was published in the 
Federal Register (68 FR 55405) on September 25, 2003 (see 68 FR 
at 55406). 

Pre-Arrival Processing System (PAPS) 
COMMENT: 


It was suggested that CBP utilize the pre-file system, as was being 
done along the Southern Border. 


CBP RESPONSE: 


The CBP contemplates mandating the implementation of the Pre- 
Arrival Processing System (PAPS) for all land border sites. The 
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PAPS system, which uses the Automated Broker Interface (ABI), 
provides CBP with advance arrival information and includes carrier 
and importer information that is not included in the Southern Bor- 
der Pre-file system. The PAPS system will basically also mesh with 
the advance truck manifest module when it is developed in ACE, 
while the Pre-file system would not. 


COMMENT: 


The CBP should not deny the entry of PAPS shipments for failure 
to meet the required advance notification time. This could occur 
where Commercial Vehicle Processing Centers (CVPC) were not 
present. 


CBP RESPONSE: 


In instances where CVPCs are not present, it is still the responsi- 
bility of the carrier or the importer/broker, as applicable, to ensure 
that the ABI transmitter receives the appropriate entry information 
via fax or by other means. 

Should cargo information not be received within the allotted time 
frame, CBP may pursue any of the following options: (1) Denying a 
permit to unlade; (2) Delaying the release of the cargo until security 
screening is complete; and/or (3) Assessing a penalty/liquidated dam- 
ages. 


COMMENT: 


Three commenters sought the continued use of bar code labels un- 
til transponders were available. 


CBP RESPONSE: 


The CBP will continue to support the use of bar codes to identify 
PAPS shipments, as an acceptable method for processing the entry 
and release of cargo. 


COMMENT: 


Four commenters questioned what software would be called for 
and what cost and training investment would be needed. Four other 
commenters wanted the proposed rule to deal with alternative meth- 
ods of advance electronic presentation of cargo for those parties 
without access to an approved data interchange. 


CBP RESPONSE: 


All current ABI transmitters in the truck mode have access to the 
ABI transmission module, which requires no new additional modifi- 
cations or software changes. New individual filers may have to make 
some changes to their existing software, either through in-house pro- 
gramming or via their software vendors. However, the ABI capabili- 
ties to be utilized have been available within ABI for many years. It 
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is the carrier’s, shipper’s or other trade partner’s responsibility to 
ensure that the ABI transmitter receives the appropriate entry infor- 
mation via fax or by other means. 

A party seeking to file cargo information with CBP electronically, 
who does not have an approved data interchange, may employ either 
the services of an automated Customs broker, or a service provider 
or an ABI service bureau for this purpose (see § 143.1(a) and (c), 
Customs Regulations; 19 CFR 143.1(a) and (c)). 


Border Release Advanced Screening And Selectivity 
(BRASS) 


COMMENT: 


Two commenters desired that CBP expand system capabilities to 
include advance manifest procedures for BRASS and in-bond ship- 
ments and include instructions for a Monthly Manifest. 


CBP RESPONSE: 


The BRASS system, which is largely paper-based, will be em- 
ployed, on an interim basis, for reporting data for incoming cargo. 
However, additional requirements may be implemented for BRASS 
to ensure that BRASS transactions achieve the basic objectives of 
cargo safety and security pursuant to section 343(a), as amended. 

As additional interim measures, CBP will continue to employ CA- 
FES or ABI in-bond reporting systems where available. The CBP 
also intends to continue support for what is known as Monthly 
Manifest (which applies to automotive products), until the periodic 
summary reporting that Monthly Manifest supports is available 
electronically. The Monthly Manifest program, and instructions for 
this program, however, fall outside the scope of this document. 


COMMENT: 


Five commenters sought additional explanation concerning the 
use of BRASS as a cargo reporting system under proposed § 123.92. 


CBP RESPONSE: 


As a strictly interim, transitional procedure, CBP intends to allow 
the continuation of BRASS for trucks, but anticipates instituting 
some additional measures that would otherwise modify BRASS to 
enhance the security of BRASS transactions. To this end, CBP will 
take those measures deemed necessary to safeguard the integrity of 
the BRASS program, which could include program requirements 
such as FAST Driver registration and participation in the Customs- 
Trade Partnership Against Terrorism (C-TPAT). However, with the 
incorporation of a fully electronic version of BRASS planned in the 
new truck manifest module in ACE, CBP does not propose making 
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any changes to the method in which the current paper-based BRASS 
operates. 


COMMENT: 

One commenter advocated that CBP restrict the use of BRASS to 
C-TPAT approved importers. 
CBP RESPONSE: 

The CBP will consider adding this type of security enhancement to 
the BRASS system. However, for the present, CBP will use C-TPAT 


membership in targeting incoming cargo for examination, including 
cargo that is subject to reporting through the BRASS system. 


In-Bond Systems; Bar Codes 
COMMENT: 


Five commenters desired further guidance under the proposed 
rule concerning in-bond entries for immediate transportation to an- 
other port of entry, and the use of the 2-D bar code label under in- 
bond provisions. 


CBP RESPONSE: 


As explained in the proposed rule (68 FR at 43587), CBP will con- 
tinue to employ CAFES or ABI in-bond reporting systems where 
available. The CAFES system handles in-bond shipments utilizing 
2-D bar codes that are printed on the Customs Form (CF) 7512 in- 
bond entry document. Because the use of bar codes is required for 
CAFES, BRASS, PAPS, and other functions, CBP will continue to 
support the use of such bar codes in accordance with these systems. 


Required Data Elements 
COMMENT: 


Two commenters pointed out that proposed § 123.92(c)(2) allowed 
for dual party presentation of the required data, but did not indicate 
which data elements were required from the carrier, importer or bro- 
ker. 


CBP RESPONSE: 


Where there is dual-party presentation of the data elements listed 
for incoming cargo in § 123.92(d), the parties to the transaction 
should decide which data elements each will submit. It is, of course, 
presumed that if an importer or its broker elected to file advance 
cargo information with CBP, such data would typically encompass 
any required commodity and other related information that it pos- 
sessed with respect to the cargo, as such information would likely be 
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better known to the importer or its broker; and, for the same reason, 
the carrier would present the required data pertaining to the car- 
riage of the cargo (see 68 FR at 43587). However, CBP will not parse 
the data elements in § 123.92(d), and rigidly mandate their respec- 
tive assignment between the carrier and importer or broker. 


COMMENT: 


In proposed § 123.92(d)(2), one commenter desired the elimina- 
tion of the Standard Carrier Alpha (SCAC) code, because carriers 
along the U.S.-Mexican border did not have SCAC codes. 


CBP RESPONSE: 


The CBP disagrees. The ability to identify the carrier is critical to 
target and assess the risk posed by shipments crossing the border. In 
this regard, the SCAC code is a unique four-letter code used to iden- 
tify transportation companies; this unique carrier identifier supports 
the electronic data interchange for all motor carriers. A carrier may 
obtain a SCAC code by contacting the National Motor Freight Traffic 
Association, Inc., 2200 Mill Rd., Alexandria, VA 22314—4654. 


COMMENT: 


One commenter mentioned that the proposed rule did not deal 
with a possible variation between the scheduled date of arrival and 


the actual date of arrival, and whether a difference in these times 
would result in a breach of the importer’s entry bond. 


CBP RESPONSE: 


In § 123.92(d)(6), the specific information required is the sched- 
uled date and time of the carrier’s arrival at the first port of entry in 
the United States. However, should there be a delay in the carrier’s 
arrival following its data transmission, this may raise targeting con- 
cerns and prompt further inquiry/inspection. In any event, notwith- 
stanuing the scheduled arrival of the truck, the presentation of the 


required cargo data is related to the carrier’s actual time of arrival 
in § 123.92(a). 


COMMENT: 


Four commenters wanted the data elements for inbound truck 
cargo aligned with those data elements that would be required un- 
der the Automated Commercial Environment (ACE) once it is devel- 
oped. 


CBP RESPONSE: 


As the ACE is under development and its precise features have not 
as yet been determined, this comment falls outside the scope of this 
document. 
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Exemptions 
COMMENT: 


The proposed rule should exempt informal entries from advance 
data reporting. 


CBP RESPONSE: 


Section 123.92(b)(2) does exempt informal entries from the ad- 
vance cargo information notification provisions. 


COMMENT: 


All radioactive materials entering the United States should be 
subject to prior notification, even if the shipment only transited a 
contiguous foreign country while en route from one port to another 
in the United States. 


CBP RESPONSE: 


Upon arrival in the United States, all shipments, including those 
merely in-transit through a contiguous foreign country, will be 
scanned for radiation in primary truck lanes, and in-transit mani- 
fests, if applicable, must be tendered at that time. 


Examination/Inspection; Penalties/Liquidated Damages; 
Refusal of Admission 


COMMENT: 


One commenter suggested processing trucks away from the bor- 
der, prior to reaching the bridge, especially for Detroit and Buffalo. 


CBP RESPONSE: 


The concept of examining and processing trucks prior to their en- 
try into the United States is currently being explored with Canada. 
It is a complex and sensitive issue involving matters of national sov- 
ereignty and the authority to enforce laws outside the United States. 


COMMENT: 


One commenter inquired as to whether it would be acceptable for 
a carrier to arrive physically and wait in a holding area while the 
driver/carrier coordinated with the broker to ensure that proper ad- 
vance information had been provided. 


CBP RESPONSE: 


Because secondary examination areas are limited in space, CBP 
will not allow the shipment to be staged at a designated waiting area 
in the port of arrival either while the entry documentation is being 
processed or while the carrier consults with a broker to determine if 
the information has been presented in the manner prescribed. 
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COMMENT: 


Thirteen commenters expressed alarm over the prospect that the 
admission of cargo to the United States could be refused if the ad- 
vance notice was not received. 


CBP RESPONSE: 


Once implemented at a port, the advance cargo reporting provi- 
sions would be obligatory for all required cargo. For any inward car- 
rier for which advance electronic commodity and transportation in- 
formation was not presented to CBP, as otherwise required in the 
regulations, the transporting carrier, depending on the specific cir- 
cumstances involved, could be refused permission to unlade until all 
security screening and necessary examination was initiated and con- 
cluded, in addition to being subject to applicable statutory penalties. 
In the alternative, the carrier could be refused admission to the 
United States depending, once again, upon the particular circum- 
stances involved. 


Type of Carrier; Carriage of Instruments of 
International Traffic 


COMMENT: 


Two commenters sought the creation of procedures for the move- 
ment of instruments of international traffic, including the movement 
of empty containers aboard trucks. 


CBP RESPONSE: 


With the exception of FAST, CBP will not require any advance no- 
tification if the shipment consists solely of empty articles (pallets, 
tanks, cores, containers, and the like) that have been designated as 
instruments of international traffic (IITs). However, if the IITs are 
commingled with other commercial cargo, CBP will, of course, re- 
quire the requisite arrival notification for such commercial cargo via 
the authorized CBP-approved electronic data interchange system; 
and any empty IITs carried aboard the conveyance must be identi- 
fied as such and listed on the carrier’s paper manifest. 


COMMENT: 


Three commenters questioned whether there was a distinction be- 
tween an inward truck carrier as opposed to a drayage carrier. Also, 
they wanted to know whether there would be any differences in 
treatment between carriers on the Northern and Southern Borders. 


CBP RESPONSE: 


The CBP defines a drayage carrier as one that only moves cargo 
locally (such as a cartman who only moves cargo within the limits of 
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a port), as opposed to an incoming truck carrier which is understood 
to be engaged in the international movement of cargo coming from 
Canada or Mexico. Also, as previously assured, until the develop- 
ment of the truck manifest module in ACE, CBP will employ existing 
data systems on both the Northern and Southern Borders to receive 
and evaluate cargo information for incoming truck shipments. 


Cargo Departing from the United States; All Modes 


Time Frames For Transmitting Required Data for 
Outbound Cargo 


COMMENT: 


One commenter wanted to know whether there could be a pre- 
departure report for cargo that did not have an export license. 


CBP RESPONSE: 


There may be pre-departure reporting for shipments without an 
export license. General export reporting requirements may be found 
in the Bureau of Census Regulations (15 CFR 30.1-30.2). 


COMMENT: 


The proposed twenty-four hour advance notification for outgoing 
vessel cargo in proposed § 192.14(b)(1)(i) would considerably add to 
transit time, with adverse impact especially upon perishable goods. 


CBP RESPONSE: 


Since the responsibility rests with the USPPI, and not the ocean 
carrier, to provide the advance data to CBP, there should be no un- 
due burden placed upon the carrier. The Option 4 post-departure fil- 
ing program will remain and will be available to exporters of perish- 
ables that meet requirements for volume, low-risk commodity, and 
compliance with export regulations. 


COMMENT: 


The phrase, “no later than 24 hours prior to the departure of the 
vessel”, in proposed § 192.14(b)(1)(i), should be further explained. 


CBP RESPONSE: 


For greater clarity, this phrase in § 192.14(b)(1)(i) is changed to 
read: “no later than 24 hours prior to departure from the U.S. port 
where the vessel cargo is to be laden”. 


COMMENT: 


In proposed § 192.14(b)(1)(ii), one commenter suggested a longer 
time frame for submitting air cargo data, while two commenters 
wanted the proposed 2-hour advance time frame reduced. 
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CBP RESPONSE: 


The CBP finds that the 2-hour advance time frame in 
§ 192.14(b)(1)(ii) is necessary for CBP targeting purposes, and 
should not unduly disrupt the flow of outbound air commerce. The 
CBP will continue to work with the express consignment industry to 
explore interim use of the External Transaction Number (XTN) by 
those companies that are able to provide CBP access to existing au- 
tomated export manifest systems with targeting capabilities. 

However, for further clarification, § 192.14(b)(1)@i) is amended in 
this final rule to state that for air cargo, including cargo being trans- 
ported by Air Express Couriers, the USPPI or its authorized agent 
must transmit and verify system acceptance of export air cargo in- 
formation no later than 2 hours prior to the scheduled departure 
time of the aircraft from the last U.S. port. 


COMMENT: 


Two commenters recommended that information be submitted 
prior to the export shipment being delivered to the outgoing carrier, 
but no less that 2 hours prior to departure of the flight for foreign. 
The concern was expressed that an air carrier would be penalized for 
shipments which were tendered for movement before the electronic 
information filing through the Automated Export System (AES) had 
been completed. 


CBP RESPONSE: 


The USPPI or its authorized agent must have the Internal Trans- 
action Number (ITN) available to provide to the carrier when the 
cargo is tendered for export. The ITN verifies that the cargo data fil- 
ing has already been completed. Carriers are only responsible for 
collecting the proof of electronic filing (ITN) for annotation on the 
carrier’s outward manifest, waybill, or other export documentation 
covering the cargo to be shipped. 


COMMENT: 


Three commenters proposed that data be submitted for outbound 
Shippers Export Declaration (SED) shipments at the time of depar- 
ture for air cargo and upon arrival at the border for truck cargo. 


CBP RESPONSE: 


This would not be permissible. The CBP simply cannot perform its 
necessary targeting and selectivity responsibilities if the information 
is received at the time of departure or arrival at the border. 


COMMENT: 


It was stated that the 4-hour notification for rail as initially pro- 
posed by CBP would directly impact operations and result in delayed 
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shipments. On this ground, it was recommended that the time frame 
for reporting outbound rail cargo be consistent with the 2-hour pre- 
arrival time frame for incoming rail cargo. 

Also, it was stated that U.S. Principal Parties in Interest (USPPIs) 
who would be obligated to transmit the required cargo information 
at least 4 hours prior to the engine being attached to the train gener- 
ally had little knowledge of rail operations. Therefore, it was urged 
that a mechanism should be put in place whereby a problem con- 
tainer could be held at a Canadian port until reporting issues were 
resolved. 


CBP RESPONSE: 


The CBP will adopt the recommendation for outbound rail that 
was put forth by COAC (the Treasury Advisory Committee on the 
Commercial Operations of the U.S. Customs Service). Thus, export 
cargo information must be transmitted no later than two hours prior 
to the arrival of the train at the border, thereby creating symmetry 
with the advance time frame for inbound rail cargo coming from 
Canada or Mexico. 

The CBP observes that this two-hour time frame is established as 
a minimum guideline. All parties involved in export transactions are 
encouraged to file export cargo information as far in advance as is 
practicable to reduce the need for CBP to delay the export of cargo 
because of the need for screening, examinations, and the resolution 
of incomplete or incorrect records. It should be recognized that CBP 
will continue to exercise its authority to remove a container from an 
outbound train at the time of border crossing. Further, in the event 
that a shipment crosses into Canada without proper reporting and is 
determined to be high-risk after CBP has utilized all targeting tools 
and information at its disposal, CBP will work with the carrier to 
have the container redelivered to the port of export. 


Exemptions from Pre-Departure Reporting 
COMMENT: 


One commenter sought information about the export exemption 
list; and whether there was any reason to standardize the format of 
the citation which the USPPI furnished to the outbound carrier. Ex- 
emptions for low value shipments and shipments to Canada should 
remain the same. 


CBP RESPONSE: 


The Bureau of Census already publishes export reporting exemp- 
tions in its regulations (see 15 CFR 30.50-—30.58). Exemptions for 
low value shipments and shipments to Canada do remain the same. 
Also, the citation format is already standardized and available to the 
trade in Census Foreign Trade Statistics Regulations (FTSR) Letter 
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168, Amendment 2, a copy of which may be obtained from the Bu- 
reau of Census. Additionally, it is understood that information re- 
quired to be submitted under Bureau of Census regulations for ex- 
sorts made through the U.S. Postal Service (USPS) will not be 
I f 

subject to being reported within the advance filing time frames of 
§ 192.14(b) in this final rule. 


COMMENT: 


Two commenters inquired about the reporting status of shipments 
to U.S. territories and Puerto Rico. 


CBP RESPONSE: 


The reporting requirements for shipments to U.S. territories and 
to Puerto Rico also remain unchanged. Such requirements are out- 
lined in the Bureau of Census Regulations (see 15 CFR 30.1). 


Internal Transaction Number (ITN)/External 
Transaction Number (XTN) 


COMMENT: 


One commenter—The U.S. Department of Defense—wanted to be 
excepted from the requirement to obtain an Internal Transaction 
Number (ITN) for export shipments, preferring instead to continue 
using the External Transaction Number for this purpose. This was 
said to be necessary to achieve an interface between DoD shipper 
systems and the AES. 


CBP RESPONSE: 


The CBP will review the ITN requirement for non-licensed DoD 
shipments. However, it is emphasized that for those DoD shipments 
which are subject to the Department of State’s International Traffic 
in Arms Regulations (ITAR), the requirement of an ITN, to be re- 
ported within the advance time frames stipulated by State, will be 
mandatory. Proposed § 192.14(b)(2) is amended in this final rule to 
add a specific cross reference to State’s ITAR Regulations (22 CFR 
parts 120-130) that contain the advance notification provisions for 
exports of items on the U.S. Munitions List. 


COMMENT: 


Specifications of the format and electronic transmission require- 
ments for the ITN should be provided, especially for airlines. 


CBP RESPONSE: 


Many carriers already annotate the XTN/ITN, Option 4 statement, 
or other exemption on the manifest. Carriers should refer to FTSR 
Letter 168, Amendment 2, for the proper formats. This FTSR Letter 
may be obtained from the Bureau of Census. 
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COMMENT: 


Since carriers could not accept cargo from the shipper/exporter un- 
til an electronic filing number or exemption code had been annotated 
on the export documentation at the time of freight acceptance, it 
would then follow that freight acceptance times would have to be re- 
stricted to 2 hours out from the flight. 


CBP RESPONSE: 


Carriers should currently not be accepting cargo without a paper 
SED, XTN/ITN, Option 4 or reporting exemption statement (15 CFR 
30.50-—30.58). Hence, the carrier’s responsibility under these regula- 
tions should not perceptibly change from the proper procedure it 
should be following at present. It is actually the USPPI or its agent 
who will have to plan ahead and accomplish transmission and accep- 
tance of the data earlier, so that the ITN will be available when the 
cargo is tendered to the exporting carrier. 


COMMENT: 


The ITN requirement should be revised to allow export shipments 
to proceed once the USPPI/Agent has received the ITN/AES confir- 
mation message; and the same policy should apply for export ship- 
ments that qualified for exemptions to the pre-departure electronic 
filing requirements. 


CBP RESPONSE: 


If the USPPI/Agent is already waiting for the ITN message to be 
returned, the step of noting it on the export documents would be a 
fairly minor exercise. Also, export exemptions follow a standard for- 
mat and are listed in 15 CFR 30.50—30.58 and FTSR Letter 168, 
Amendment 2, supra. The ITN is provided via a return message 
from AES. Carriers are required to obtain, and, therefore, USPPIs or 
their agents must provide to the carrier, an AES proof of filing cita- 
tion, low-risk exporter citation (currently the Option 4 citation), or 
an exemption statement under current Census Bureau regulations. 
This procedure will remain the same under section 343(a) of the 
Trade Act of 2002, as amended. 


COMMENT: 


It was not at all clear how a driver, who was out picking up freight 
on various shippers’ loading docks, would have access to the ITN. 


CBP RESPONSE: 


The USPPI/Agent should have the ITN already annotated on the 
export documentation that would be presented to the driver. All the 
driver would have to do is simply verify that the shipping documents 
include an ITN, Option 4, or other exemption statement. 
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COMMENT: 

Two commenters were of the opinion that the performance of AES 
in the past in timely returning ITN confirmation numbers had led to 
the trade’s preference for the XTN numbers. 

CBP RESPONSE: 

The AES development team is required to set performance stan- 
dards for system performance. One of the 2003 performance mea- 
sures requires system “through-put” (the time it takes for data to 
reach the AES, be processed and put back out for return to the filer) 
to be routinely less than 1 minute. 

COMMENT: 

One commenter asked whether there would be any merit in add- 
ing the time that the ITN was obtained by the USPPI, so that the 
carrier would know when the 24 hours had expired (in the case of 
outbound vessel cargo). 

CBP RESPONSE: 

The current ITN format is sufficient. It is the responsibility of the 

USPPI or its agent to make sure the advance filing window is met. 


COMMENT: 


The AESDirect system could only return the ITN via email, which 
would not be timely enough for express business. Three commenters 
believed that since the AES redesign was not scheduled for comple- 
tion until mid-2004, and AESDirect sent the ITN via email, the ITN 
should not be required. One commenter requested that the XTN be 
used instead. 


CBP RESPONSE: 


The CBP wants to especially emphasize that the annotation of the 
ITN number on any export documentation will not be mandated or 
enforced until the implementation of the redesign of the AES Com- 
modity Module, which, as noted, is not anticipated to be completed 
until mid-2004. The redesign of the AES Commodity Module will 
make the ITN stable when records are updated. 

The CBP, after consulting with the Bureau of Census, has infor- 
mally estimated that its AESDirect system returns the ITN via 
email within 5-15 minutes. While this response period may have 
some impact on business practices, it should prove to be a return 
time that is, on balance, reasonably prompt and commercially ac- 
ceptable. The preference for the XTN number is understandable, but 
since the XTN is generated by the USPPI or its agent and may be 
annotated on the export documentation without the shipment data 
having been transmitted to AES, this number is, and has repeatedly 
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been, subject to abuse, which will make its continued use, as a gen- 
eral proposition, wholly unacceptable. 


COMMENT: 


Under the proposed regulations, the exporter could present either 
the ITN number, the Option 4 filing number, or an exemption state- 
ment. It was asked whether this would also comply with the statute 
concerning the documentation of outbound waterborne cargo (19 
U.S.C. 1431a). The CBP should clarify that under Option 4 filing and 
for exporters that were otherwise exempt from pre-departure filing, 
there would also be no requirement to provide separate shipping 
documents to the vessel carrier under 19 U.S.C. 1431a. 


CBP RESPONSE: 


Issues relating to section 343(b) of the Trade Act of 2002, as 
amended (codified at 19 U.S.C.1431a), fall outside the scope of this 
rulemaking. As made clear in the proposed rule (68 FR at 43592), 
section 343(b), requiring proper documentation for all cargo to be ex- 
ported by vessel, will be the subject of a separate publication in the 
Federal Register. To the extent legally and operationally permis- 
sible, however, the administrative implementation of the require- 
ments of section 343(b) will be synchronized and dovetailed with 
these regulations under section 343(a). 


COMMENT: 


One commenter asked how the carrier would know whether the 
AES filer was the USPPI or its agent. 


CBP RESPONSE: 


All the carriers need to do is ensure that the proper AES proof of 
filing citation (including the ITN), the low-risk exporter citation, or 
an exemption statement is on the shipping documents that they re- 
ceive with the cargo. The carrier is not required to check the validity 
of the ITN or the identity of the party presenting it. 


Option 4 Filing (Post Departure) 
COMMENT: 


The CBP and Census should grandfather existing Option 4 holders 
into the “new” Option 4 to be jointly constructed by the two agencies. 


CBP RESPONSE: 


The CBP cannot guarantee that current Option 4 USPPIs will re- 
tain the privilege under program requirements that have yet to be 
finalized. The current Option 4 was conceived prior to September 11, 
2001, and it is the goal of the Bureau of Census and CBP to ensure 
cargo safety and seaport security while at the same time fostering 
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the continued smooth flow of commerce. The new Option 4 will em- 
phasize volume, repetitive low-risk commodities and compliance. 


COMMENT: 


The CBP should take into account those exporters who repeatedly 
shipped the same low-risk commodities to related parties. 


CBP RESPONSE: 


The CBP does take such exporters into consideration. Current Op- 
tion 4 is intended for repetitive exports of low-risk commodities by 
compliant USPPIs. The CBP will explore with the Bureau of Census 
the possibility of using related parties as a requirement or factor to 
determine Option 4 eligibility. 


COMMENT: 


Two commenters sought assurance that any revisions to Option 4 
filing would not reduce the ability for legitimate, low-risk exporters 
(such as exporters of agricultural commodities) to qualify for such fil- 
ing if they were otherwise in compliance, even though they did not 
meet minimum export volume requirements. Another commenter 
wanted the program expanded to additional companies that faced 
new lead time requirements. 


CBP RESPONSE: 


The CBP and the Bureau of Census are in the early phase of rede- 
signing the program. While export volume will be a significant fac- 
tor, there may be an appeals procedure wherein a compliant low- 
volume exporter can demonstrate a legitimate need for Option 4 
filing under the redesigned system. 

COMMENT: 

Two commenters strongly urged the continuation of Option 4 filing 
for C-TPAT (The Customs-Trade Partnership Against Terrorism) 
members with low-risk commodity exports. Also, it was thought that 


such exemptions (as Option 4) and programs for exports should 
match those provided for imports. 


CBP RESPONSE: 

Current Option 4 filing is available to compliant exporters of low- 
risk commodities, regardless of C-TPAT status. The CBP does not 
anticipate that this will change. 

Automated Export System (AES)/Technical Issues 
COMMENT: 


Under the planned redesign of AES to be developed by mid-2004, 
air carriers would be able to send transportation data directly to 
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CBP. Two commenters sought guidance on how the CBP electronic 
data interchange would be interfaced with the airlines’ systems. 


CBP RESPONSE: 


The system enhancement projected for completion in mid-2004 is 
the AES Commodity Redesign which will improve the ability of the 
AES to process automated Shipper’s Export Declaration (SED) infor- 
mation. These enhancements will not enable AES to accept elec- 
tronic manifest information directly from air, rail, or truck carriers, 
nor will the new regulations require the exporting carriers to submit 
such manifest data via the AES. The vessel manifest module in AES 
will remain optional. 


COMMENT: 


Three commenters questioned how CBP would notify the carrier of 
high-risk cargo that was targeted for inspection/examination. It was 
recommended that a predetermined time should be set following 
which a carrier could confidently assume that no further hold status 
would be issued for the cargo. 


CBP RESPONSE: 


The AES commodity module is not capable of sending electronic 
hold messages to carriers, so the current methods of communication 
by fax and/or phone will need to continue. The CBP cannot set a time 
frame after which a carrier could assume no further holds. Given the 
current design and functionality of the system, commodity records 
are transmitted to AES on a transaction-by-transaction basis rather 
than as part of a manifest, where the end of the transmission is 
marked. Thus, not knowing which AES commodity transaction is the 
last for a particular conveyance makes it impossible for CBP to pro- 
vide an absolute, finite time after which no further holds will occur. 


COMMENT: 


The proposed outbound cargo reporting provisions should be 
changed so that motor carriers would not have to transmit specific 
data elements to AES. 


CBP RESPONSE: 


Carriers are not responsible for transmitting the information re- 
quired by section 343(a) of the Trade Act of 2002, as amended. Sec- 
tion 192.14(c)(4), as proposed and as appearing in this final rule, de- 
tails carrier responsibility which, as already explained, is largely 
limited to collecting AES proof of filing citations (ITN), Option 4 ex- 
emptions, and regular reporting exemptions (see 15 CFR 30.50— 
30.58). Likewise, the transmission of all automated SED commodity 
data (which already includes data relating to the transportation of 
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the cargo) by the USPPI/Agent is covered in § 192.14(c)(1) and (c)(2) 
in this final rule. 


COMMENT: 


Two commenters were of the view that the data elements for the 
estimated date of exportation and the port of exportation (proposed 
§ 192.14(c)(2)(v) and (c)(2)(vi)) would cause potential difficulty for 
the motor industry which did not operate on strict routes and sched- 
ules. 


CBP RESPONSE: 


The 6 transportation data elements in § 192.14(c)(2), including 
the estimated date of exportation and the port of exportation, are 
data elements that are at present mandatory for AES participants 
under current 15 CFR 30.63. The trade should already be reporting 
them. To be consistent with 15 CFR 30.63, the term, “mode of trans- 
portation”, where appearing in proposed § 192.14(c)(2)(i), is changed 
in this final rule to “method of transportation”. 


COMMENT: 


The USPPI should provide only the intended port of exportation 
because the actual port of exportation might not be known to the 
USPPI. 


CBP RESPONSE: 


The USPPI or its authorized agent must report the port of expor- 
tation as known when the USPPI or its agent tenders the cargo to 
the outbound carrier. Should the carrier export the cargo from a dif- 
ferent port, and the carrier so informs the USPPI or agent, the port 
of exportation must be corrected by the filer in AES. Proposed 
§ 192.14(c)(2)(vi) is revised in this final rule to clarify this issue. 


COMMENT: 


One commenter wanted a more specific estimate of the expected 
completion and implementation date for the AES commodity module 
and whether it was on target for completion. 


CBP RESPONSE: 


The target date for the redesign of the AES commodity module re- 
mains mid-2004. 


COMMENT: 


The automated systems in place should be able to accommodate 
the required manifest reporting sufficiently for legitimate trade to 
continue to flow smoothly. Also, there should be a generous and real- 
istic grace period. 
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CBP RESPONSE: 


The CBP supports the use of AES systems that are already heavily 
in use and widely available to USPPIs; and with Internet connec- 
tions, new users can be brought into the system fairly easily and in- 
expensively. Moreover, outbound implementation of these regula- 
tions is contingent upon the completion of the AES Commodity 
Redesign and implementation by the Bureau of Census of manda- 
tory AES for all export shipments which currently require a Ship- 
per’s Export Declaration (SED) (see § 192.14(e) in this final rule). 


Comments on Economic Analysis 


GENERAL 
COMMENT: 


Several commenters stated that the proposed rule is a significant 
regulatory action. It was contended that CBP did not completely ap- 
preciate the magnitude of the impact of the proposed requirements. 
Importers, exporters, brokers, carriers, forwarders, consolidators 
and many others will be required to modify their business practices. 
Before implementation and enforcement begins, it is strongly be- 
lieved that further economic impact analysis is warranted. 

Several commenters stated that the preliminary economic analy- 
sis understated the true impact on the affected enterprises. In addi- 
tion, some questioned that the preliminary analysis conclusion only 
addressed the impact on small entities, making it insufficient to 
make a proper determination of impact on the U.S. economy as a 
whole. Others expressed their belief that the real effect of the pro- 
posed rule would be far greater than the $100 million threshold, 
making the proposal a significant regulatory action. 

It was said to be hard to believe that the transportation and trade 
industry would not have a similar cost increase [to the $4-$6 USPS 
estimate]. This increased cost exceeded the $100 million impact 
threshold. Already industry was seeing increases in transportation 
and operational costs associated with new security measures. The 
economic analysis presented seriously underestimated the true cost 
to industry. 

It was believed that CBP failed to recognize the majority of other 
carriers [non-express], mostly non AMS, and other smaller carriers 
where the cost impact would be greater; these carriers would incur 
significant costs to redesign their systems. Moreover, the costs to 
consolidators, indirect air carriers, shippers and brokers were not 
factored in at all. 

It was also asserted that the impact study had been too limited to 
support the conclusion that the cost was acceptable. 

Finally, it was contended that the proposed rule stated that the ef- 
fect of the rule on the economy would be slight to negligible. Yet, the 
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study did not define negligible. The proposed rules would increase 
the cost of transportation for all goods imported into the U.S. other 
than by USPS. A significant portion, and perhaps all of these in- 
creased costs would be reflected in the increased costs of imported 
goods. 


CBP RESPONSE: 


After further analysis of the proposed rule, CBP agrees that the 
rule is a significant regulatory action under Executive Order 12866, 
and that the cost of the rule will exceed $100 million. Accordingly, 
CBP has conducted a regulatory impact analysis (RIA) of the rule, 
which is available at the following Web site, http://www.cbp.gov. 

The CBP’s economic analysis for the final rule has estimated the 
cost to all affected sectors unless it was determined that the costs 
would be insignificant or that the costs would be passed to a differ- 
ent sector (e.g., from brokers to importers). 


AIR 
COMMENT: 


New automation systems and interfaces should be developed to 
gather the additional data elements required, at considerable costs. 
Additional labor costs will be incurred for systems administration, 
data entry, and subsequent carrier activities as a result of any tar- 
geted shipments. 

It is estimated that the express industry will incur development 
and implementation costs in excess of $25 million. Additional labor 
costs for delivery of the data and subsequent required actions for tar- 
geted shipments for the express industry will exceed $15 million an- 
nually. 

There are issues of additional handling for late shipments that 
must be held for the next day, lost revenues for transit shipments 
that will no longer be shipped on U.S. carriers, additional inventory 
to be carried by importers as defense against supply outages or fac- 
tory shutdowns; labor reductions, and similar related actions. 


CBP RESPONSE: 


The CBP’s economic analysis for the final rule has estimated the 
cost of service degradation caused by delays using a logistics cost cal- 
culator for a range of delay times. The analysis always includes esti- 
mates for additional programming. The CBP has no basis on which 
to estimate the percentage of cargo (by weight or value) currently be- 
ing transshipped through the U.S. that might be diverted through 
non-U:S. airports. The CBP recognizes that targeted shipments may 
require additional steps for air carriers, but has no basis for estimat- 
ing the number of shipments that will be targeted or the degree to 
which the targeting will result in additional costs. For inbound ship- 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


ments, the targeted shipment will be examined on arrival, which 
should impose a limited burden on the air carrier. 


COMMENT: 


Many carriers are evaluating options for AAMS. The costs indi- 
cated by CBP for transmission fees are low compared to average 
costs by AAMS vendors. In addition, the cost of purchasing software 
is above any amounts identified by CBP. 


CBP RESPONSE: 


The costs used in the final economic analysis are based on esti- 
mates provided by vendors. These costs vary by vendor and by the 
complexity of the software and its integration into the user’s system. 
The analysis assumes that larger carriers will develop their own 
software integration packages and that existing users of AMS will 
modify their internal systems to provide the more detailed cargo in- 
formation. Only carriers that enter fewer than 500 air bills per 
month incur minimum costs. 


COMMENT: 


Labor costs do not appear to include employee benefits, which 
would increase the labor rate by 30%. 


CBP RESPONSE: 


Labor rates used in the final economic analysis are loaded with 
fringe benefits and overhead. 


COMMENT: 


The “wheels up” requirement will result in a significant increase 
in staffing to meet deadlines. Air carriers will see a shift from air to 
truck. The rule will result in a revenue loss of premium services. 


CBP RESPONSE: 


The final economic analysis estimates the costs of delays for a 
range of times. These costs include personnel costs. Although it is 
possible that some short-haul shipments will shift to truck, most 
shipments from Canada and northern Mexico destined for locations 
beyond the immediate border will probably still be shipped by air be- 
cause of the considerable time-savings. Shipments from other parts 
of Latin America north of the equator and the Caribbean are likely 
to continue being sent by air. 


COMMENT: 


Significant costs will be associated with changes in operating 
schedules. A high percentage of express volume is provided late in 
the day, close to cut-off time. New requirements which force an ear- 
lier cut-off time would be a binding constraint. 
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CBP RESPONSE: 


The final economic analysis estimates costs for both delays and 
service degradation resulting from the new requirements. 


COMMENT: 


Further skewing the results is the fact that no costs are included 
for training personnel, restructuring operational systems to allow 
time to receive and submit information, or handling rejected ship- 
ments. The proposed scheme would directly negatively impact the 
key elements of the air cargo business—speed and reliability—and 
would severely jeopardize the needs of the global shipping commu- 
nity. These costs are not captured in the study. 


CBP RESPONSE: 


The final economic analysis estimates costs for both delays and 
service degradation. Rule familiarization costs were estimated based 
on U.S. wage rates for all modes, but represent a very small part of 
total costs. 


COMMENT: 


Business will be lost in the transit sector. Shipments transiting 
the U.S. would be diverted to competitors that do not transit the 
U.S. The costs of compliance will have an asymmetric impact, plac- 
ing us at a competitive disadvantage. 


CBP RESPONSE: 


The CBP has no basis on which to estimate the percentage of cargo 
(by weight or value) currently being transshipped through the U.S. 
that might be diverted through non-US. airports. 


COMMENT: 


“Just in time” (JIT) shippers will also be affected by an earlier cut- 
off time. Earlier shipping or delayed arrival of shipments create 
higher costs for seller and buyer. Shippers close to the border may 
switch shipping modes; warehousing costs may increase; inventory 
and associated carrying costs will rise. 

The statement in the proposed rule that JIT considerations are 
eliminated is simply not true. The CBP has failed to acknowledge 
the carrier requirements for handling and manifest preparation. 
Current post-departure manifesting allows manifesting on a differ- 
ent later schedule than sorting and loading. To complete a manifest 
at wheels up, the carrier will be forced to cut off receipt of shipments 
several hours earlier, especially for shorter flights, delaying ship- 
ments by a day or diverting them to another mode. 
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Removing even one or two hours available shipping time could re- 
move 20-30% of volume for a specific market. Air carriers (express 
and conventional) carry time-sensitive parts and supplies every day. 
The CBP’s claim of no impact to JIT fails to acknowledge operational 
realities of transportation handling requirements, at least for air 
shipments. 

The proposal will require earlier deadlines for shippers. Shippers 
of perishable commodities such as flowers, produce, and fish will in- 
crease their losses from damaged and spoiled product. The cost- 
benefit analysis overlooks this fact. 


CBP RESPONSE: 


The CBP’s economic analysis for the final rule has estimated the 
cost of delays and service degradation caused by delays using a logis- 
tics cost calculator for a range of delay times and cargo mix (perish- 
ables, non perishables). 


COMMENT: 


There is an additional cost for educating customers about the re- 
quirements of the rule. 


CBP RESPONSE: 


The cost of educating shippers is not possible to estimate. The ma- 


jority of shipments by value or weight are likely from companies that 
ship on a regular basis. They will incur one-time costs to understand 
the new requirements. There will always be new shippers entering 
the system who will need to learn what is needed. 


COMMENT: 


The estimate of 2.41 million air waybills per month for express 
carriers is grossly understated. Some carriers use summary mani- 
festing, under which multiple consignments of letters or documents 
are manifested as one record. One entry may cover hundreds of indi- 
vidual consignments. It is important that each waybill be counted, 
rather than entries, as the individual shipment record will require 
screening. The CPB is urged to review these numbers, and validate 
their accuracy. Understatement will severely affect the calculated 
capacity and system performance of the Automated Targeting Sys- 
tem (ATS). 

The number of express air bills counted may only be those requir- 
ing formal entry, which represent about 15 to 25 percent of the total 
shipment count. The real annual number of express bills is closer to 
25 million rather than 3.27 million. The economic analysis for USPS 
resulted in a cost of $4-$6 per package. 

The number of other air cargo waybills were likely master air 
bills; no accounting was made for house bills. One may reasonably 
increase master bills by a factor of 10 for a total air bill count, closer 
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to 8 million instead of 800,000. That leaves about 7 million new 
transactions to be entered into the automated system for regular air 
cargo shipments. For the express group, their volume of air bills may 
be a very narrow slice of what will now be required. 

The question is presented as to how CBP reconciles its claim that 
there is virtually no cost to carriers when CBP estimates an annual 
cost to USPS of at least $120 million. While automation does exist in 
the carrier community, the staggering increase in the number of 
transactions that will require reporting has a significant cost. Most 
of the forwarder and airline expense associated with air AMS will be 
new expense. Using the USPS estimate, the required reporting of po- 
tentially 32 million transactions in AMS meets the $100 million 
threshold. 

The assumption that USPS will not absorb these costs or pass 
them directly to users implies that USPS may have a competitively 
advantaged position 


CBP RESPONSE: 


The final economic analysis includes cost estimates for entering 
new information into Air AMS using a range of scenarios to reflect 
variations in the number of additional bills that will be entered. 
These cost estimates may be overstated because they are based on 
U.S. and Canadian wages; many shipments will be arriving from 
countries where wages are much lower. 


COMMENT: 


The assumption that all large express carriers have AAMS capa- 
bility at present and need only flip a switch to immediately begin 
transmitting the required data is patently incorrect and ignores a 
multitude of operational realities of physical shipment handling, 
sorting, loading, weight and balance calculations, and coordinating 
with manifesting. Manifest preparation entails multiple automated 
systems that are not currently interfaced with AAMS. The simple 
hard fact is that large express carriers are heavily impacted through 
significant operational changes, earlier cut-off times, and develop- 
ment of new software. 


CBP RESPONSE: 


The final economic analysis estimates costs for operational 
changes and earlier cut-off times. Because the two major express 
carriers do not use AMS for express consignments, but allow CBP to 
access their proprietary systems for data, CBP is uncertain that they 
will incur new costs for automated systems. Nonetheless, the final 
economic analysis includes costs for 4,000 hours of programming per 
AMS carrier to cover any new interfaces that are needed. 
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COMMENT: 


T 


Numerous carriers arriving in the U.S. have limited or no elec- 
tronic messaging capabilities in their origin locations. It would be 
beneficial for CBP to reevaluate the economic impact created by 
implementing the proposed rule. If carriers cannot currently comply 
or will require significant investment in systems and manpower to 
comply in the time allotted, JIT shipping will be in jeopardy. 


CBP RESPONSE: 


The final economic analysis estimates costs for acquiring or devel- 
oping the software needed to file electronically. 


COMMENT: 


Not all affected parties were considered during the analysis. For- 
eign flag carriers and shippers were not part of the analysis. This 
rule has worldwide implications. A similar regulation has been pro- 
posed in Canada and is likely to appear in other countries. The rule 
will significantly impact the global trade community. 


CBP RESPONSE: 


Executive Order 12866 requires a focus on the U.S. economy, thus 
enumerating all possible impacts to global trade may be beyond the 
scope of the analysis. To the extent that foreign entities, Liowever, 
participate in the U.S. economy and impacts to foreign entities affect 
the U.S. economy, the Executive Order does apply to foreign entities. 
To that end, the accompanying regulatory impact analysis to this fi- 
nal rule does estimate the impact on foreign entities, although in 
many cases it is difficult to separate the impact on foreign entities 
from the overall estimate. On the other hand, the Regulatory Flex- 
ibility Act does not apply to small foreign entities. 


COMMENT: 


Forwarder and air carriers are obliged to have a huge investment 
to develop or modify their Electronic Data Interchange (EDI) system; 
they will also have a large operating cost day to day. They are afraid 
they will not be able to bear this huge cost. 


CBP RESPONSE: 


The RIA estimates costs for implementing AMS. These costs are 
likely to vary considerably based on the level of imports being 
handled by a carrier or forwarder. The CBP notes that forwarders 
are not required to file information; they have the option to provide 
the information to the carrier. 
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COMMENT: 


The requirement for hard copy filing in the event of EDI failure is 
time-consuming and very costly. 


CBP RESPONSE: 

The CBP assumes that carriers can easily e-mail or fax a hard 
copy to their agents at the destination airport should this be neces- 
sary. 

TRUCK 
COMMENT: 


One commenter stated that the economic analysis is inadequate 
and unscientific. They assert that the proposed rule is a significant 
regulatory action. They assert that the combined annual impact of 
the air and truck rules on their company would be $695,000. 


CBP RESPONSE: 


These comments are very general. Without knowing how the im- 
pact on their company was estimated, CBP cannot comment on the 
estimate. The CBP agrees that the rule is a significant action. 


COMMENT: 


Several commenters stated that the “economic assumptions” used 
by CBP did not include additional labor and equipment needed to do 
the “same quantity of work in a shorter time.” 


CBP RESPONSE: 


These comments are not specific enough to permit direct response. 
The commenters do not offer any support for the assertion that time 
available to do required work has been reduced. 


COMMENT: 


Some commenters refer to inaccuracies in the economic analysis, 
but do not specify them. They recommend that CBP conduct a com- 
prehensive economic analysis. 


CBP RESPONSE: 
The CBP has completed an economic analysis of the rule. 


COMMENT: 


One commenter asserts that the rule will have a significant im- 
pact because many small truckers do not have the technology to use 
PAPS. The commenter also states that fewer than ten percent of 
Mexican trucking firms have automated systems in place. 
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CBP RESPONSE: 


The CBP agrees that the rule will have a significant economic im- 
pact. In order to use Selectivity PAPS, a trucking firm will have to 
obtain a SCAC number and bar-code strips. These costs are included 
in the RIA prepared by CBP. While many Mexican carriers may not 
have automated systems, U.S. customs brokers now make electronic 
pre-filings based on information supplied by Mexican brokers. This 
is true for all shipments except those coming through under BRASS. 
The RIA includes the cost to U.S. brokers for preparing the pre-entry 
filing for shipments now using BRASS. 


COMMENT: 


The CBP is planning, in due course, full implementation of ACE. 
Therefore, the costs of adapting to ACE should be treated as costs of 
the rule. 


CBP RESPONSE: 


The CBP’s plans for implementation of ACE are not driven by the 
Trade Act and would be implemented whether or not the rule is 
implemented. Therefore, the costs of adaptation to ACE may not be 
attributed properly to the rule. Costs of adapting to Selectivity PAPS 
are included in the RIA. 


VESSEL 
COMMENT: 


It is incumbent on CBP to provide a more meaningful and realistic 
analysis of the impact of the rules on small businesses before it pro- 
mulgates a final rule and commences mandatory implementation 
and enforcement. 


CBP RESPONSE: 


The Regulatory Flexibility Act, which establishes the “significant 
impact to a substantial number of small entities” test, applies to 
small U.S. businesses. The CBP’s Regulatory Impact Analysis (RIA) 
for the final rule has estimated the impact of the rule on small busi- 
nesses. 


COMMENT: 


There is no analysis of the effects that the proposed rule will have 
on NVOCCs, air forwarders, and surface forwarders. In most, if not 
all instances, NVOCCs and other forwarders will be required to 
make substantial investments in software, employ additional per- 
sonnel and enter into contractual arrangements with data service 
centers. 
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The regulatory flexibility analysis (RFA) should be broadened to 
consider both the dollar costs on forwarders and any operational con- 
sequences of the proposed rules. 


CBP RESPONSE: 


The CBP estimates that 650 Non-Vessel Operating Common Car- 
riers (NVOCC) are already automated. The CBP believes that the 
proposed requirements will not have a significant impact on a sub- 
stantial number of NVOCCs. Those that choose not to automate, can 
instead use the services of an authorized service provider, a qualified 
port authority, or provide the shipment information to the carrier. 
Therefore, in the final economic analysis, CBP has not estimated the 
costs of the proposed rule on NVOCCs. 


COMMENT: 


Although a large percentage of manifests presently submitted to 
Customs are submitted electronically, this does not mean that a 
large percentage of the organizations presently submitting mani- 
fests are presently doing so via AMS or are capable of doing so. 

One company stated that it submits approximately 100 single 
page manifests for vessels that import over 5 million tons of bulk 
commodities in a year. Due to this insignificant number of manifests, 
which cover a large amount of cargo, the company stated that it is 
not equipped to submit cargo manifests electronically and to do so 
would represent a substantial financial penalty. 

At the present time pre-arrival manifests are submitted by fax at 
basically no cost even though they are sent to several branches of the 
Federal government. An investigation into obtaining a “provider” via 
whom manifests could be submitted electronically had indicated a 
set up cost of $1,000 and a monthly minimum for one SCAC code of 
$200. 

Therefore, strong disagreement was noted with the initial analysis 
that the proposed rule would not have a significant economic impact 
upon a substantial number of small entities. 


CBP RESPONSE: 


Virtually all shipping companies that are owned by U.S. citizens 
or are U.S. flagged are currently filing manifests electronically. The 
CBP has been able to identify only 24 shipping companies that carry 
cargo into U.S. ports from the Caribbean that do not use AMS. The 
CBP does not believe that any of these companies are U.S. owned 
nor are any of the ships U.S. flag. Consequently, the proposed rule 
on vessels is not expected to have any economic impact on U.S. com- 
panies. 
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COMMENT: 


It is estimated that 25 million bills of lading are issued annually 
for container cargo from Japan to the United States. Shipping com- 
panies are charged a $25 fee for transforming and inputting a ship- 
per’s cargo data to the AMS. This means that the cost of trade be- 
tween Japan and the United States will increase $625 million per 
year through the introduction of the 24-hour rule. Contrary to the 
CBP’s claim that much of the trade already uses electronic transmis- 
sion systems and therefore would not incur significant compliance 
costs, this fact indicates that substantial costs would be imposed on 
the trade when the requirements of advance electronic cargo infor- 
mation are implemented. 


CBP RESPONSE: 


The CBP believes that virtually all shipping companies that are 
owned by U.S. citizens or are U.S. flagged are currently filing mani- 
fests electronically. Further, even if none of the non-U.S. trade par- 
ticipants were automated, the estimated annual cost of trade of $625 
million would represent less than one percent of a total value of U.S. 
imports from Japan (this calculation is based on the 2001 import val- 
ues; Source: Bureau of Transportation Statistics). 


Summary of Significant Changes 


As referenced in the Discussion of Comments, supra, this final 
rule document makes three significant changes from the proposed 
rule. These changes consist of: 

(1) removing the provision concerning advance cargo data for 
air shipments listed as letters and documents and making it the 
subject of a separate Federal Register publication (proposed 
§ 122.48a(d)(3) as such is removed from this final rule); 

(2) requiring certain additional data elements from the incoming air 
carrier in the case of split shipments (a new § 122.48a(d)(3) is thus 
added in this final rule); and 

(3) decreasing the rail outbound time frame from “4 hours prior to 
the attachment of the locomotive before going foreign” to “2 hours 
prior to arrival at the border” (§ 192.14(b)(1)(iv)). 


Adoption of Proposal 


In view of the foregoing, and following careful consideration of the 
comments received and further review of the matter, CBP has con- 
cluded that the proposed regulations with the modifications dis- 
cussed above should be adopted as a final rule. 
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Additional changes 


For greater editorial accuracy, the reference in proposed 
§ 113.64(a) and (c) to “§ 122.48a(c)(2)” is changed in this final rule 
to “§ 122.48a(c)(1)(ii)-(c)(1)Giv)”. Also, proposed § 122.48a(a)(2) is re- 
vised in this final rule to distinguish between Diplomatic Pouches 
and Diplomatic Cargo, the latter of which is subject to the full ad- 
vance cargo data reporting requirements of § 122.48a. In addition, 
proposed § 123.8 is amended consistent with § 122.38(g) in this fi- 
nal rule. Lastly, proposed §§ 123.91(a) and 123.92(a) are changed to 
make clear that cargo data must be received within the relevant 
time frame before the subject cargo reaches the first port of arrival 
in the United States. 


Transportation Security Administration— 
Cargo Security Programs 


It is also stressed that these final regulations to implement section 
343(a), as amended, may, in the foreseeable future, be subject to 
modification as necessary to accommodate a cargo security program 
that may be developed by the Transportation Security Administra- 
tion (TSA) in accordance with the Aviation and Transportation Secu- 
rity Act (Public Law 107-71, 115 Stat. 597; November 19, 2001 (49 
U.S.C. 114(d), (f)(10); 44901(a), (f)). 


REGULATORY ANALYSES 
EXECUTIVE ORDER 12866 


Under Executive Order 12866 (58 FR 51735, October 4, 1993), 
CBP must determine whether a regulatory action is “significant” 
and, therefore, subject to OMB review and the requirements of the 
Executive Order. The Order defines “significant regulatory action” as 
one that is likely to result in a rule that may: 

(1) Have an annual effect on the economy of $100 million or more 
or adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, public 
health or safety, or state, local, or tribal government or communities. 

(2) Create a serious inconsistency or otherwise interfere with an 
action taken or planned by another agency. 

(3) Materially alter the budgetary impact of entitlements, grants, 
user fees, or loan programs or the rights and obligations of recipients 
thereof. 

(4) Raise novel legal or policy issues arising out of legal mandates, 
the President’s priorities, or the principles set forth in the Executive 
Order. 

The CBP has determined that the rule will have an annual effect 
on the economy of more than $100 million and is, therefore, an eco- 
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nomically significant regulatory action. Accordingly, it has prepared 
a regulatory impact analysis for the rule, which is available on the 
CBP website, http://www.cbp.gov. 


Costs 


The analysis examined each of the modes and identified changes 
that are likely to impose new costs on U.S. carriers. Because virtu- 
ally all vessels and railroads are already filing electronically, costs 
were estimated for these sectors to be insignificant. Exports to 
Canada by truck are generally exempted from regulation. For ex- 
ports by air, shippers complete the shipper’s export declaration prior 
to presenting the shipment to a carrier; therefore, the new time re- 
quirements for filing will be met. 


Truck 


The analysis estimated costs and cost savings for inbound trucks 
from Canada, and inbound and outbound trucks to Mexico. Although 
the rule will impose costs on trucks that are not currently filing elec- 
tronically, the analysis estimates that these costs are offset by the 
savings that will result from faster movement across the border. 
Overall, the analysis estimates that the rule will impose new costs of 
$91 million on trucking, which will be offset by savings of $142 mil- 
lion. 

Air 

The analysis indicates that the rule will impose substantial costs 
on the 39 U.S. air carriers currently certificated for foreign opera- 
tions as well as more than 100 foreign carriers that fly cargo into the 
U.S. These costs arise from three factors: the need to implement 
electronic filing systems and improve existing systems; delays and 
service degradation that will result from the requirement to file in- 
formation at wheels up from airports north of the equator in the 
western hemisphere; and the requirement to file detailed informa- 
tion on all cargo including documents. Because passenger-carrying 
carriers cannot easily delay operations to complete cargo informa- 
tion, the analysis assumed that these carriers would limit cargo and 
reduce revenues rather than delay flights. Comments on the pro- 
posed rule cited other changes that could result from the rule and 
impose costs: diversion of air cargo to trucks, diversion of in-transit 
cargo to other carriers who do not fly through the U.S., and targeting 
of shipments, delaying unloading of the aircraft. Because CBP has 
no basis for estimating the degree to which diversion or targeting 
may occur, the analysis did not quantify costs for these impacts. The 
analysis examined four options for air: 

(1) The proposed rule, which required information on all cargo in- 
cluding documents; 
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(2) An option that required information on all cargo except docu- 
ments that weigh less than one pound (16 ounces); 

(3) An option that required information on all cargo except docu- 
ments; and, 

(4) An option originally recommended by the Treasury Advisory 
Committee on the Commercial Operations of the U.S. Customs Ser- 
vice (COAC), but modified by CBP, that would require no detailed in- 
formation on documents and filing an hour before arrival for flights 
into the U.S. from airports north of the equator in the western hemi- 
sphere. 

The options allow an examination of the impact of varying require- 
ments on cargo and filing times. The CBP has elected option three 
above because the proposal to cover advance electronic cargo infor- 
mation on letters and documents will be the subject of a separate 
Federal Register publication. However, the RIA for this final rule 
document will cover the other publication as well. As noted, the RIA 
is available on the CBP Web site, http://www.cbp.gov. 

Because of the considerable uncertainty that exists about the im- 
pacts on delays and service degradation as well as about the number 
of air bills that will need to be filed under the rule, the analysis ex- 
amined each of these impacts across a range of scenarios from low 
impacts (e.g., 30 minute delays, 10 percent loss of revenues, twice as 
many air bills) to high impacts (2 hour delays, 40 percent loss of rev- 
enue, 8 times as many air bills). The analysis indicated that the total 
annualized cost to the air carriers could range from $345 million for 
the low impact COAC option to $4.7 billion for the high impact pro- 
posed rule option. Table 1 presents the costs for the four options, an- 
nualized over five years (7 percent discount rate). 


TABLE 1. ANNUALIZED TOTAL COST TO AIR CARRIERS 
(MILLIONS) 








$2,914 $3,652 $4,736 
$930 $2,177 $3,770 
$422 $1,160 $2,244 
COAC Option 24 $345 $994. | ~~ $1,889 


All Documents 


Large Documents 


e Low | Medium | High 
| 
| 
| 


No Documents 





As can be seen from Table 1, the degree to which detailed informa- 
tion is required for documents drives the cost of the rule. Overall, 
the requirement for filing house bill rather than master bill informa- 
tion electronically imposes the greatest cost. The costs of delays and 
service degradation, although significant to a few carriers, are lim- 
ited because only about 25 percent of inbound air cargo on U.S. car- 
riers and 10 percent of inbound cargo on foreign carriers is Canada, 
the Caribbean, and Latin America north of the equator. 
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Benefits 


Examination of the benefits was largely qualitative because the 
most significant benefits are essentially unquantifiable. The most 
important benefit of the rule will be the improvement in national se- 
curity, an issue that is difficult to measure in monetary terms. How- 
ever, there are some additional benefits expected that were quanti- 
fied. Most of the incremental quantifiable benefits are expected from 
changes taking place at the northern border crossings for inbound 
truck traffic. The rule is expected to streamline the process for 
checking inbound trucks at Canadian border crossings, leading to 
benefits from time savings due to reduced congestion that are in ad- 
dition to the time savings realized by trucks that change their 
border-crossing procedures under the rules. The analysis estimated 
the value of the time savings at $18 million. Additionally, reduced 
congestion would lead to less truck idling (or moving at very slow 
speeds) and consequent reductions in air pollution and fuel costs. 
The fuel savings were estimated at $4 million. Because of the lack of 
data on how congestion reductions for commercial traffic can affect 
non-commercial traffic at the border (e.g., cars), the analysis did not 
quantify this benefit. Finally, trucks leaving the country through the 
Mexican border are expected to provide some qualitative benefits 
through improvements in data collection. 


Summary 


Combining the costs, cost savings, and monetized benefits, the 
analysis estimates that the rules produce net savings to the trucking 
sector of $78 million, and net costs to U.S. air carriers of $345 mil- 
lion to $4.7 billion. 


REGULATORY FLEXIBILITY ACT 


Under the Regulatory Flexibility Act of 1980, as amended by the 
Small Business Regulatory Enforcement Fairness Act of 1996 (5 
U.S.C. 601 et seq.), Federal agencies must evaluate the impact of 
rules on small entities and consider less burdensome alternatives. 
As discussed in the previous section, CBP has conducted a cost ben- 
efit analysis on this rule. As part of that analysis, CBP evaluated the 
impact on small entities. The CBP has determined that this rule 
could have a significant economic impact on a substantial number of 
small air carriers. Companies in the other modes are unlikely to in- 
cur substantial costs to comply and may benefit from the rule. 

For air, the lowest cost option would impose costs in excess of one 
percent of operating revenues for 7 of the 19 small carriers. The high 
cost options would impose significant costs on 12 of the 19 small car- 
riers; four of the carriers could have costs in excess of 10 percent of 
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their operating revenues. Seven of the 19 carriers operated at a loss 
in 2002. Despite the uncertainty that exists in estimating costs, it is, 
therefore, likely that the rule would create a significant economic 
impact on small air carriers. Because most of these costs are driven 
by the cost of electronic data entry, which is mandated by statute, 
mitigating the impacts is difficult. Many of the small entities may 
address this issue by having the shipper or consolidator submit the 
information to CBP. 

A copy of the small business analysis for this rule, which is chap- 
ter 6 of the regulatory impact analysis, is available on the CBP web 
site, http://www.cbp.gov. 


PAPERWORK REDUCTION ACT 


The collection of information in this final rule document was sub- 
mitted for review and has been approved by the Office of Manage- 
ment and Budget (OMB) in accordance with the requirements of the 
Paperwork Reduction Act of 1995 (44 U.S.C. 3507(d)) under OMB 
control number 1651-0001 (Transportation Manifest (Cargo Decla- 
ration)). An agency may not conduct, and a person is not required to 
respond to, a collection of information unless the collection of infor- 
mation displays a valid control number assigned by OMB. 

The collection of information in this document is contained in 
§§ 4.7a(c)(4), 122.48a, 123.91, 123.92, and 192.14. Under these sec- 
tions, the information would be required and used to determine the 
safety and security conditions under which cargo to be brought into 
or sent from the United States was maintained prior to its arrival or 
departure. The likely respondents and/or recordkeepers are air, 
truck, rail and vessel carriers, Non Vessel Operating Common Carri- 
ers (NVOCCs), freight forwarders, deconsolidators, express consign- 
ment facilities, importers, exporters, and Customs brokers. The esti- 
mated average annual burden associated with this information 
collection is 52.3 hours per respondent or recordkeeper. 

Comments on the accuracy of this burden estimate and sugges- 
tions for reducing this burden should be sent to the Regulations 
Branch, Office of Regulations and Rulings, Bureau of Customs and 
Border Protection, 1300 Pennsylvania Avenue, NW., Washington, 
D.C. 20229. 

Part 178, Customs Regulations (19 CFR part 178), containing the 
list of approved information collections, is revised as appropriate to 
reflect the approved information collections covered by this final 
rule. 


EXECUTIVE ORDER 12988 


This regulation meets the applicable standards set forth in Sec- 
tions 3(a) and 3(b)(2) of Executive Order 12988 Civil Justice Reform. 
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EXECUTIVE ORDER 13132 


This rulemaking does not preempt or modify any provision of state 
law; nor does it impose enforcement responsibilities on any state; 
nor does it diminish the power of any state to enforce its own laws. 
Accordingly, this rulemaking does not have federalism implications 
warranting the application of Executive Order 13132. 


UNFUNDED MANDATES REFORM ACT OF 1995 
Title II of the Unfunded Mandates Reform Act of 1995 (UMRA; 2 


any rulemaking if the rule would include a “Federal mandate that 
may result in the expenditure by State, local, and tribal govern- 
ments, in the aggregate, or by the private sector, of $100,000,000 or 
more (adjusted annually for inflation) in any 1 year”. The current 
inflation-adjusted statutory threshold is $113 million. 

This rule will not have a significant effect on state, local or tribal 
governments within the scope of the UMRA. However, CBP has de- 
termined that this final rule is significant under UMRA because it 
anticipates that the rule will result in an aggregate expenditure by 
the private sector of $113,000,000 or more in any one year. Conse- 
quently, CBP has conducted the required economic impact analyses 


as noted in the above section, “EXECUTIVE ORDER 12866”. The 


other requirements under UMRA include assessing the rule’s effects 
on: 


Future costs 

Particular regions, communities, or industrial sectors 
National productivity 

Economic growth 

Full employment 

Job creation 

Exports 

The regulatory impact analysis, discussed in the “EXECUTIVE 
ORDER 12866” section, covered many of these issues in greater de- 
tail. To summarize, the regulations will impose costs into the future; 
most costs are presented in the impact analysis on an annual basis. 
The regulations will impact many different regions, communities, 
and sectors; but with the exception of air carriers the impact will be 
disbursed and will not be concentrated geographically. In addition, 
these regulatory impacts, although large in absolute terms, gener- 
ally do not rise to the level where they could cause any sort of macro 
effects on productivity, growth, employment, or jobs. 

With regard to the impacts on trade, although most of the informa- 
tion required for advance manifest notification and SED (Shippers 
Export Declaration) notification is already supplied to CBP, this new 
notice requirement may cause a reduction of imports of certain prod- 
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ucts into the U.S. and exports out of the U.S. Some entities may 
choose to stop exporting products from the U.S. (or importing prod- 
ucts to the U.S.) if the additional costs of complying increase the 
price of the products to the point where they cannot compete with 
lower-priced products produced within domestic markets. On the 
other hand, there are products for which substitutes are not avail- 
able. In these cases, and in cases where demand for the product 
greatly exceeds domestic supply, importers may pay an increased 
price for the product. The CBP believes, however, that the “per ship- 
ment” cost of these requirements is quite small and therefore this 
rulemaking will not have a significant impact on the relative com- 
petitiveness of foreign versus domestically produced products either 
within or outside of the U.S. 

When a rule would result in expenditures greater than $113 mil- 
lion, UMRA requires outreach to the regulated community and dis- 
cussion of proposals. The CBP conducted extensive discussions with 
the regulated community prior to the development of the rule. In 
January 2003 CBP held separate meetings with each of the trans- 
portation modes to solicit information and comments. The CBP also 
accepted comments from members of the regulated community as it 
developed its proposed rule and held numerous meetings with the 
COAC committees, which submitted recommendations. Finally, CBP 
received more than 100 comments on the proposed rule, which were 


considered in the development of the final rule. 
For a more detailed analysis, please refer to the regulatory impact 
analysis prepared for this rule, which is available on the CBP 


CBP Issuance of Rule under DHS Authority; 19 CFR 0.2(a) 


When the Trade Act of 2002 was enacted (Public Law 107-210; Au- 
gust 6, 2002), the Customs Service existed as part of the Department 
of the Treasury. Thereafter, the Homeland Security Act of 2002 was 
enacted (Public Law 107-296; November 25, 2002), which created 
the Department of Homeland Security (DHS). Section 403 of the 
Homeland Security Act (the Act) transferred to the newly created 
Department the functions, personnel, assets, and liabilities of the 
Customs Service, including the functions of the Secretary of the 
Treasury relating thereto. Customs, later renamed as CBP, thereby 
became a component of DHS. Furthermore, the Department of the 
Treasury recently issued an order (Treasury Order 100-16, dated 
May 15, 2003) delegating to DHS certain Customs revenue functions 
that were otherwise retained by the Treasury Department under 
sections 412 and 415 of the Act. In accordance with the Homeland 
Security Act and this transfer and delegation of functions, certain 
matters, such as this rule which is designed to ensure cargo safety 
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and security rather than revenue assessment, now fall solely within 
the jurisdiction of DHS. Therefore, this regulation is being issued by 
CBP under the authority of DHS in accordance with 19 CFR 0.2(a) 
(see CBP Dec. 03-24, 68 FR 51868, August 28, 2003). 


Coordination of Final Rule with Congress 


Pursuant to section 343(a)(3)(L) (19 U.S.C. 2071 note, section 
(a)(3)(L)), the required report regarding this final rule document has 
been timely made to the committees on finance and commerce, sci- 
ence, and transportation of the Senate and the committees on ways 
and means and transportation and infrastructure of the House of 
Representatives. 


LIST OF SUBJECTS 
19 CFR PART 4 
Administrative practice and procedure, Arrival, Cargo vessels, 
Common carriers, Customs duties and inspection, Declarations, En- 
try, Exports, Foreign commerce and trade statistics, Freight, Im- 
ports, Inspection, Maritime carriers, Merchandise, Penalties, Re- 
porting and recordkeeping requirements, Shipping, Vessels. 


19 CFR PART 103 


Administrative practice and procedure, Computer technology, Con- 
fidential business information, Electronic filing, Freedom of informa- 
tion, Reporting and recordkeeping requirements. 


19 CFR PART 113 


Air carriers, Bonds, Common carriers, Customs duties and inspec- 
tion, Exports, Foreign commerce and trade statistics, Freight, Im- 
ports, Reporting and recordkeeping requirements, Vessels. 


19 CFR PART 122 


Administrative practice and procedure, Advance notice of arrival, 
Advance notice requirements, Air cargo, Air cargo manifest, Air car- 
riers, Aircraft, Air transportation, Commercial aircraft, Customs du- 
ties and inspection, Entry procedure, Foreign commerce and trade 
statistics, Freight, Imports, Penalties, Reporting and recordkeeping 
requirements, Security measures. 


19 CFR PART 123 


Administrative practice and procedure, Aircraft, Canada, Common 
carriers, Customs duties and inspection, Entry of merchandise, 
Freight, Imports, International traffic, Mexico, Motor carriers, Rail- 
roads, Reporting and recordkeeping requirements, Vehicles, Vessels. 
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19 CFR PART 178 

Administrative practice and procedure, Collections of information, 
Exports, Imports, Paperwork requirements, Reporting and record- 
keeping requirements. 
19 CFR PART 192 

Administrative practice and procedure, Aircraft, Customs duties 
and inspection, Exports, Foreign trade statistics, Law enforcement, 
Motor vehicles, Reporting and recordkeeping procedures, Vehicles, 
Vessels. 


AMENDMENTS TO THE REGULATIONS 


Parts 4, 103, 113, 122, 123, 178, and 192, Customs Regulations (19 
CFR parts 4, 103, 113, 122, 123, 178, and 192), are amended as set 
forth below. 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for part 4 is revised, and the rel- 
evant specific authority citations continue, to read as follows: 


AUTHORITY: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624, 
2071 note; 46 U.S.C. App. 3, 91; 


Section 4.5 also issued under 19 U.S.C. 1441; 
Section 4.7 also issued under 19 U.S.C. 1581(a); 46 U.S.C. App. 
883a, 883b; 


* 


Section 4.61 also issued under 46 U.S.C. App. 883; 


* * * * * 


2. Amend § 4.5(a) by: 

a. Removing the references to the numerical terms “(1)” and “(2)” 
appearing in the first sentence; and 

b. Adding two new sentences after the first sentence to read as 
follows: 


§ 4.5 Government vessels. 


(a) * * * In addition, any vessel chartered by, and transporting 
only cargo that is the property of, the U.S. Department of Defense 
(DoD) will be treated as a Government vessel for the purpose of be- 
ing exempt from entry, where the DoD-chartered vessel is manned 
entirely by the civilian crew of the vessel carrier under contract to 
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DoD. Notwithstanding § 4.60(b)(3) of this part, such DoD-chartered 
vessel is not exempt from vessel clearance requirements. * * * 


& 


3. Amend § 4.7 by: 

a. Revising the first sentence of paragraph (b)(1); 

b. Revising paragraph (b)(2); 

c. Removing the words, “if automated”, where appearing in para- 
graph (b)(3)(i); 

d. Adding a new paragraph (b)(3)(iii); and 

e. Adding a new paragraph (b)(5). 

The revisions and additions read as follows: 


§ 4.7 Inward foreign manifest; production on demand; 
tents and form; advance filing of cargo declaration. 


*k 


(b)(1) With the exception of any Cargo Declaration that has been 
filed in advance as prescribed in paragraph (b)(2) of this section, the 
original and one copy of the manifest must be ready for production 
on demand. 

(2) Subject to the effective date provided in paragraph (b)(5) of 
this section, and with the exception of any bulk or authorized break 
bulk cargo as prescribed in paragraph (b)(4) of this section, Customs 
and Border Protection (CBP) must receive from the incoming carrier, 
for any vessel covered under paragraph (a) of this section, the CBP- 
approved electronic equivalent of the vessel’s Cargo Declaration 
(Customs Form 1302), 24 hours before the cargo is laden aboard the 
vessel at the foreign port (see § 4.30(n)(1)). The current approved 
system for presenting electronic cargo declaration information to 
CBP is the Vessel Automated Manifest System (AMS). 

ans * 2 

(iii) Where the party electronically presenting to CBP the 
cargo information required in § 4.7a(c)(4) receives any of this infor- 
mation from another party, CBP will take into consideration how, in 
accordance with ordinary commercial practices, the presenting party 
acquired such information, and whether and how the presenting 
party is able to verify this information. Where the presenting party 
is not reasonably able to verify such information, CBP will permit 
the party to electronically present the information on the basis of 
what the party reasonably believes to be true. 


* * * * * 


(5) Within 90 days of [insert date of publication in the Federal 
Register], all ocean carriers, and NVOCCs electing to participate, 
must be automated on the Vessel AMS system at all ports of entry in 
the United States. 
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Amend § 4.7a by: 
Revising paragraphs (c)(4)(viii) and (c)(4)(ix); 
Removing the word “and” after paragraph (c)(4)(xiii); 
Removing the period after paragraph (c)(4)(xiv), and adding, in 
its place, a semicolon; and 
d. Adding new paragraphs (c)(4)(xv) and (c)(4)(xvi). 
Revised paragraphs (c)(4)(vili) and (c)(4)(ix) and new paragraphs 
(c)(4)(xv) and (c)(4)(xvi) read as follows: 


§ 4.7a Inward manifest; information required; alternative 
forms. 


(c) Cargo Declaration. 
ai 5 

(viii) The shipper’s complete name and address, or identifica- 
tion number, from all bills of lading. (At the master bill level, for con- 
solidated shipments, the identity of the Non Vessel Operating Com- 
mon Carrier (NVOCC), freight forwarder, container station or other 
carrier is sufficient; for non-consolidated shipments, and for each 
house bill in a consolidated shipment, the identity of the foreign ven- 
dor, supplier, manufacturer, or other similar party is acceptable (and 
the address of the foreign vendor, etc., must be a foreign address); by 
contrast, the identity of the carrier, NVOCC, freight forwarder or 
consolidator is not acceptable; the identification number will be a 
unique number assigned by CBP upon the implementation of the Au- 
tomated Commercial Environment); 

(ix) The complete name and address of the consignee, or iden- 
tification number, from all bills of lading. (For consolidated ship- 
ments, at the master bill level, the NVOCC, freight forwarder, con- 
tainer station or other carrier may be listed as the consignee. For 
non-consolidated shipments, and for each house bill in a consoli- 
dated shipment, the consignee is the party to whom the cargo will be 
delivered in the United States, with the exception of “FROB” (foreign 
cargo remaining on board). However, in the case of cargo shipped “to 
order of {a named party],” the carrier must report this named “to or- 
der” party as the consignee; and, if there is any other commercial 
party listed in the bill of lading for delivery or contact purposes, the 
carrier must also report this other commercial party’s identity and 
contact information (address) in the “Notify Party” field of the ad- 
vance electronic data transmission to CBP, to the extent that the 
CBP-approved electronic data interchange system is capable of re- 
ceiving this data. The identification number will be a unique number 
assigned by CBP upon implementation of the Automated Commer- 
cial Environment); 
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(xv) Date of departure from foreign, as reflected in the vessel 
log (this element relates to the departure of the vessel from the for- 
eign port with respect to which the advance cargo declaration is filed 
(see § 4.7(b)(2)); the time frame for reporting this data element will 
be either: (A) no later than 24 hours after departure from the foreign 
port of lading, for those vessels that will arrive in the United States 
more than 24 hours after sailing from that foreign port; or (B) no 
later than the presentation of the permit to unlade (Customs Form 
(CF) 3171, or electronic equivalent), for those vessels that will arrive 
less than 24 hours after sailing from the foreign port of lading); and 

(xvi) Time of departure from foreign, as reflected in the vessel 
log (see § 4.7a(c)(4)(xv) for the applicable foreign port and the time 
frame within which this data element must be reported to CBP). 


5. Amend § 4.61 by adding a new paragraph (c)(24) to read as fol- 
lows: 


§ 4.61 Requirements for clearance. 


(c) Verification of compliance. 





(24) Electronic receipt of required vessel cargo information (see 
§ 192.14(c) of this chapter). 


PART 103—AVAILABILITY OF INFORMATION 
1. The general authority citation for part 103 continues, and a 
specific authority citation is added for § 103.3la in appropriate nu- 
merical order, to read as follows: 
AUTHORITY: 5 U.S.C. 301, 552, 552a; 19 U.S.C. 66, 1624; 31 
U.S.C. 9701; 


Section 103.31a also issued under 19 U.S.C. 2071 note; 


2. Amend subpart C of part 103 by adding a new § 103.31a to 
read as follows: 


§ 103.3la Advance electronic information for air, truck, and 
rail cargo. 


Advance cargo information that is electronically presented to Cus- 
toms and Border Protection (CBP) for inbound or outbound air, rail, 
or truck cargo in accordance with § 122.48a, 123.91, 123.92, or 
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192.14 of this chapter, is per se exempt from disclosure under 
§ 103.12(d), unless CBP receives a specific request for such records 
pursuant to § 103.5, and the owner of the information expressly 
agrees in writing to its release 


PART 113—CUSTOMS BONDS 
1. The authority citation for part 113 continues to read as follows: 
AUTHORITY: 19 U.S.C. 66, 1623, 1624. 
2. Amend § 113.62 by 
a. Revising the heading of paragraph (j), and redesignating its 


current text as paragraph (j)(1); 
9) 


b. Adding a new paragraph (j)(2); and 

c. Amending paragraph (1)(1) by adding the citation, “(j)(2),”, after 
the citation, “(i),” 

The revision and addition to paragraph (j read as follows: 


. . . . . . 
§ 113.62 Basic importation and entry bond conditions. 


(j) Agreement to comply with electronic entry and/or advance 
cargo information filing requirements. (1) 

(2) If the principal elects to provide advance inward air or truck 
cargo information to Customs and Border Protection (CBP) elec- 
tronically, the principal agrees to provide such cargo information to 
CBP in the manner and in the time period required, respectively, un- 
der § 122.48a or 123.92 of this chapter. If the principal defaults with 
regard to these obligations, the principal and surety (jointly and sev- 
erally) agree to pay liquidated damages of $5,000 for each regulation 
violated. 


3. Amend § 113.64 by revising the first sentence of paragraph (a); 
and by revising paragraph (c) to read as follows: 


§ 113.64 International carrier bond conditions. 


(a) Agreement to Pay Penalties, Duties, Taxes, and Other 
Charges. If any vessel, vehicle, or aircraft, or any master, owner, or 
person in charge of a vessel, vehicle or aircraft, slot charterer, or any 
non-vessel operating common carrier as defined in § 4.7(b)(3)(ii) of 
this chapter or other party as specified in § 122.48a(c)(1)(ii)- 
(c)(1)(iv) of this chapter, incurs a penalty, duty, tax or other charge 
provided by law or regulation, the obligors (principal and surety, 
jointly and severally) agree to pay the sum upon demand by Cus- 
toms and Border Protection (CBP). * * * 





* 





REAU OF CUSTOMS AND BORDER PROTECTION 99 


(c) Non-vessel operating common carrier (NVOCC); other party. If 
a slot charterer, non-vessel operating common carrier (NVOCC) as 
defined in § 4.7(b)(3)Gi) of this chapter, or other party specified in 
§ 122.48a(c)(1)Gi)-(c)(1)(iv) of this chapter, elects to provide advance 
cargo information to CBP electronically, the NVOCC or other party, 
as a principal under this bond, in addition to compliance with the 
other provisions of this bond, also agrees to provide such cargo infor- 
mation to CBP in the manner and in the time period required under 
those respective sections. If the NVOCC or other party, as principal, 
defaults with regard to these obligations, the principal and surety 
(jointly and severally) agree to pay liquidated damages of $5,000 for 
each regulation violated 


PART 122—AIR COMMERCE REGULATIONS 


1. The general authority citation for part 122 is revised to read as 
follows: 


AUTHORITY: 5 U.S.C. 301; 19 U.S.C. 58b, 66, 1431, 1433, 1436, 
1448, 1459, 1590, 1594, 1623, 1624, 1644, 1644a, 2071 note. 


2. Amend § 122.12 by revising the heading of paragraph (c) and 
adding a sentence at the end of paragraph (c) to read as follows: 


§ 122.12 Operation of international airports. 


(c) FAA rules; denial of permission to land. * * * In addition, ex- 
cept in the case of an emergency or forced landing (see § 122.35), 
permission to land at an international airport may be denied if ad- 
vance electronic information for incoming foreign cargo aboard the 
aircraft has not been received as provided in § 122.48a. 





3. Amend § 122.14 by: 

a. Redesignating paragraphs (d)(4) and (d)(5) as paragraphs (d)(5) 
and (d)(6), respectively; 

b. Adding a new paragraph (d)(4); and 

c. Revising newly redesignated paragraph (d)(5). 


The addition and revision read as follows: 


§ 122.14 Landing rights airport. 


(d) Denial or withdrawal of landing rights. 
(4) Advance cargo information has not been received as pro- 
vided in § 122.48a; 
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(5) Other reasonable grounds exist to believe that Federal rules 
and regulations pertaining to safety, including cargo safety and secu- 
rity, and Customs, or other inspectional activities have not been fol- 
lowed; or 


4. Amend § 122.33 by: 

a. Revising paragraph (a), introductory text; and 
b. Revising paragraph (a)(1). 

The revisions read as follows: 


§ 122.33 Place of first landing. 


(a) The first landing of an aircraft entering the United States 
from a foreign area will be: 
(1) At a designated international airport (see § 122.13), pro- 
vided that permission to land has not been denied pursuant to 
§ 122.12(c); 


5. Amend § 122.38 by: 

a. Adding a sentence at the end of paragraph (c); and 
. Adding a new paragraph (g). 

The additions read as follows: 


} 122.38 Permit and special license to unlade and lade. 


* 


(c) Term permit or special license. * * * In addition, a term per- 
mit or special license to unlade or lade already issued will not be ap- 
plicable to any inbound or outbound flight, with respect to which 
Customs and Border Protection (CBP) has not received the advance 
electronic cargo information required, respectively, under § 122.48a 
or 192.14(b)(1)(ii) of this chapter (see paragraph (g) of this section). 





+ 


(g) Advance receipt of electronic cargo information. The CBP will 


not issue a permit to unlade or lade cargo upon arrival or departure 
of an aircraft, and a term permit or special license already issued 
will not be applicable to any inbound or outbound flight, with respect 
to which CBP has not received the advance electronic cargo informa- 
tion required, respectively, under § 122.48a or 192.14 of this chap- 
ter. In cases in which CBP does not receive complete cargo informa- 
tion in the time and manner and in the electronic format required by 
§ 122.48a or 192.14 of this chapter, as applicable, CBP may delay is- 
suance of a permit or special license to unlade or lade cargo, and a 
term permit or special license to unlade or lade already issued may 
not apply, until all required information is received. The CBP may 
also decline to issue a permit or special license to unlade or lade, and 
a term permit or special license already issued may not apply, with 
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respect to the specific cargo for which advance information is not 
timely received electronically, as specified in § 122.48a or 
192.14(b)(1)(ii) of this chapter. 

6. Amend § 122.41 by: 

a. Revising its introductory text; 

b. Removing the word “and” following paragraph (a), and redesig- 
nating paragraph (b) as paragraph (c); and 

c. Adding a new paragraph (b). 

The revision and addition read as follows: 


§ 122.41 Aircraft required to enter. 


All aircraft coming into the United States from a foreign area 
must make entry under this subpart except: 


(b) Aircraft chartered by, and transporting only cargo that is the 
property of, the U.S. Department of Defense (DoD), where the DoD- 


chartered aircraft is manned entirely by the civilian crew of the air 
carrier under contract to DoD; and 


7. Amend § 122.48 by revising paragraph (a) to read as follows: 
§ 122.48 Air cargo manifest. 


(a) When required. Except as provided in paragraphs (d) and (e) of 
this section, an air cargo manifest need not be filed or retained 
aboard the aircraft for any aircraft required to enter under § 122.41. 
However, an air cargo manifest for all cargo on board must otherwise 
be available for production upon demand. The general declaration 
must be filed as provided in § 122.43. 


8. Amend subpart E of part 122 by adding a new § 122.48a to 
read as follows: 


§ 122.48a Electronic information for air cargo required in 
advance of arrival. 


(a) General requirement. Pursuant to section 343(a), Trade Act of 
2002, as amended (19 U.S.C. 2071 note), and subject to paragraph 
(e) of this section, for any inbound aircraft required to enter under 
§ 122.41, that will have commercial cargo aboard, Customs and Bor- 
der Protection (CBP) must electronically receive from the inbound 
air carrier and, if applicable, an approved party as specified in para- 
graph (c)(1) of this section, certain information concerning the in- 
coming cargo, as enumerated, respectively, in paragraphs (d)(1) and 
(d)(2) of this section. The CBP must receive such information no 
later than the time frame prescribed in paragraph (b) of this section. 
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The advance electronic transmission of the required cargo informa- 
tion to CBP must be effected through a CBP-approved electronic 
data interchange system. 

(1) Cargo remaining aboard aircraft; cargo to be entered under 
bond. Air cargo arriving from and departing for a foreign country on 
the same through flight and cargo that is unladen from the arriving 
aircraft and entered, in bond, for exportation, or for transportation 
and exportation (see subpart J of this part), are subject to the ad- 
vance electronic information filing requirement under paragraph (a) 
of this section 

(2) Diplomatic pouches and Diplomatic Cargo. When goods com- 
prising a diplomatic or consular bag (including cargo shipments, con- 
tainers, and the like identified as Diplomatic Pouch) that belong to 
the United States or to a foreign government are shipped under an 
air waybill, such cargo is subject to the advance reporting require- 
ments, but the description of the shipment as Diplomatic Pouch will 
be sufficient detail for description. Shipments identified as Diplo- 
matic Cargo, such as office supplies or unaccompanied household 
goods, are subject to the advance reporting requirements of para- 
graph (a) of this section. 

(b) Time frame for presenting data. (1) Nearby foreign areas. In 
the case of aircraft under paragraph (a) of this section that depart 
for the United States from any foreign port or place in North 
America, including locations in Mexico, Central America, South 
America (from north of the Equator only), the Caribbean, and Ber- 
muda, CBP must receive the required cargo information no later 
than the time of the departure of the aircraft for the United States 
(the trigger time is no later than the time that wheels are up on the 
aircraft, and the aircraft is en route directly to the United States). 

(2) Other foreign areas. In the case of aircraft under paragraph 
(a) of this section the at depart for the United States from any foreign 
area other than that specified in paragraph (b)(1) of this section, 
CBP must receive the required cargo information no later than 4 
hours prior to the arrival of the aircraft in the United States. 

(c) Party electing to file advance electronic cargo data. (1) Other 
filer. In addition to incoming air carriers for whom participation is 
mandatory, one of the following parties meeting the qualifications of 
paragraph (c)(2) of this section, may elect to transmit to CBP the 
electronic data for incoming cargo that is listed in paragraph (d)(2) of 
this section: 

(i) An Automated Broker Interface (ABI) filer (importer or its 
Customs broker) as identified by its ABI filer code; 

(ii) A Container Freight Station/deconsolidator as identified 
by its FIRMS (Facilities Information and Resources Management 
System) code; 

(iii) An Express Consignment Carrier Facility as identified by 
its FIRMS code; or, 
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e 


(iv) An air carrier as identified by its carrier [ATA (Interna- 
tional Air Transport Association) code, that arranged to have the in- 
coming air carrier transport the cargo to the United States. 

(2) Eligibility. To be qualified -d to file cargo information electroni- 
cally, a party ide ntified in paragraph (c)(1) of this section must es- 
tablish the communication protocol required by CBP for properly 
presenting cargo information through the approved data inter- 
change system. Also, other than a broker or an importer (see 
§ 113.62(j)(2) of this chapter), the party must possess a Customs in- 
ternational carrier bond containing all the necessary provisions of 
§ 113.64 of this chapter. 

(3) Nonparticipation by other party. If another party as speci- 
fied in paragraph (c)(1) of this section does not participate in ad- 
vance electronic cargo information filing, the party that arranges for 
and/or delivers the cargo shipment to the incoming carrier must 
fully disclose and present to the carrier the cargo information listed 
in paragraph (d)(2) of this section; and the incoming carrier, on be- 
half of the party, must present this information electronically to CBP 
under paragraph (a) of this section. 

(4) Required information in possession of f third party. Any other 
entity in possession of required cargo data that is not the incoming 
air carrier or a party described in paragraph (c)(1) of this section 
must fully disclose and present the required data for the inbound air 
cargo to either the air carrier or other electronic filer, as applicable, 
which must present such data to CBP. 

(5) Party receiving information believed to be accurate. Where 
the party electronically presenting the cargo information required in 
cia (d) of this section receives any of this information from 
another party, CBP will take into consideration how, in accordance 
with ordinary commercial practices, the presenting party acquired 
such information, and whether and how the presenting party is able 
to verify this information. Where the presenting party is not reason- 
ably able to verify such information, CBP will permit the party to 
electronically present the information on the basis of what that 
party reasonably believes to be true. 

(d) Non-consolidated/consolidated shipments. For non-consolidat- 
ed shipments, the incoming air carrier must transmit to CBP all of 
the information for the air waybill record, as enumerated in para- 
graph (d)(1) of this section. For consolidated shipments: the incom- 
ing air carrier must transmit to CBP the information listed in para- 
graph (d)(1) of this section that is applicable to the master air 
waybill; and the air carrier must transmit cargo information for all 
associated house air waybills as enumerated in paragraph (d)(2) of 
this section, unless another party as described in paragraph (c)(1) of 
this section electronically transmits this information directly to CBP. 

(1) Cargo information from air carrier. The incoming air carrier 


must present to CBP the following data elements for inbound air 
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cargo (an “M” next to any listed data element indicates that the data 
element is mandatory in all cases; a “C” next to the listed data ele- 
ment indicates that the data element is conditional and must be 
transmitted to CBP only if the particular information pertains to the 
inbound cargo) 

(i) Air waybill number (M) (The air waybill number is the In- 
ternational Air Transport Association (IATA) standard 11-digit num- 
ber); 

(ii) Trip/flight number (M); 

(iii) Carrier/ICAO (International Civil Aviation Organization) 
code (M) (The approved electronic data interchange system supports 
both 3- and 2-character ICAO codes, provided that the final digit of 
the 2-character code is not a numeric value); 

(iv) Airport of arrival (M) (The 3-alpha character ICAO code 
corresponding to the first airport of arrival in the Customs territory 
of the United States (for example, Chicago O’Hare = ORD; Los Ange- 
les International Airport = LAX)); 

(v) Airport of origin (M) (The 3-alpha character ICAO code 
corresponding to the airport from which a shipment began its trans- 
portation by air to the United States (for example, if a shipment be- 
gan its transportation from Hong Kong (HKG), and it transits 
through Narita, Japan (NRT), en route to the United States, the air- 
port of origin is HKG, not NRT)); 

(vi) Scheduled date of arrival (M); 

(vii) Total quantity based on the smallest external packing 
unit (M) (for example, 2 pallets containing 50 pieces each would be 
considered as 100, not 2); 

(viii) Total weight (M) (may be expressed in either pounds or 
kilograms); 

(ix) Precise cargo description (M) (for consolidated shipments, 
the word “Consolidation” is a sufficient description for the master air 
waybill record; for non-consolidated shipments, a precise cargo de- 
scription or the 6-digit Harmonized Tariff Schedule (HTS) number 
must be provided (generic descriptions, specifically those such as 
“FAK” (“freight of all kinds”), “general cargo”, and “STC” (“said to 
contain”) are not acceptable)); 

(x) Shipper name and address (M) (for consolidated ship- 
ments, the identity of the consolidator, express consignment or other 
carrier, is sufficient for the master air waybill record; for non- 
consolidated shipments, the name of the foreign vendor, supplier, 
manufacturer, or other similar party is acceptable (and the address 
of the foreign vendor, etc., must be a foreign address); by contrast, 
the identity of a carrier, freight forwarder or consolidator is not ac- 
ceptable); 

(xi) Consignee name and address (M) (for consolidated ship- 
ments, the identity of the container station, express consignment or 
other carrier is sufficient for the master air waybill record; for non- 
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consolidated shipments, the name and address of the party to whom 
the cargo will be delivered is required, with the exception of “FROB” 
(Foreign Cargo Remaining On Board); this party need not be located 
at the arrival or destination port); 

(xii) Consolidation identifier (C); 

(xiii) Split shipment indicator (C) (see paragraph (d)(3) of this 
section for the specific data elements that must be presented to CBP 
in the case of a split shipment); 

(xiv) Permit to proceed information (C) (this element includes 
the permit-to-proceed destination airport (the 3-alpha character 
ICAO code corresponding to the permit-to-proceed destination air- 
port); and the scheduled date of arrival at the permit-to-proceed des- 
tination airport); 

(xv) Identifier of other party which is to submit additional air 
waybill information (C); 

(xvi) In-bond information (C) (this data element includes the 
destination airport; the international/domestic identifier (the in- 
bond type indicator); the in-bond control number, if there is one (C); 
and the onward carrier identifier, if applicable (C)); and 

(xvii) Local transfer facility (C) (this facility is a Container 
Freight Station as identified by its FIRMS code, or the warehouse of 
another air carrier as identified by its carrier code). 

(2) Cargo information from carrier or other filer. The incoming 
air carrier must present the following additional information to CBP 
for the incoming cargo, unless another party as specified in para- 
graph (c)(1) of this section elects to present this information directly 
to CBP. Information for all house air waybills under a single master 
air waybill consolidation must be presented electronically to CBP by 
the same party. (An “M” next to any listed data element indicates 
that the data element is mandatory in all cases; a “C” next to any 
listed data element indicates that the data element is conditional 
and must be transmitted to CBP only if the particular information 
pertains to the inbound cargo): 

(i) The master air waybill number and the associated house 
air waybill number (M) (the house air waybill number may be up to 
12 alphanumeric characters (each alphanumeric character that is in- 
dicated on the paper house air waybill document must be included in 
the electronic transmission; alpha characters may not be elimi- 
nated)); 

(ii) Foreign airport of origin (M) (The 3-alpha character ICAO 
code corresponding to the airport from which a shipment began its 
transportation by air to the United States (for example, if a ship- 
ment began its transportation from Hong Kong (HKG), and it tran- 
sits through Narita, Japan (NRT), en route to the United States, the 
airport of origin is HKG, not NRT)); 
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(iii) Cargo description (M) (a precise description of the cargo 
or the 6-digit Harmonized Tariff Schedule (HTS) number must be 
provided); 

(iv) Total quantity based on the smallest external packing 
unit (M) (for example, 2 pallets containing 50 pieces each would be 
considered as 100, not 2); 

(v) Total weight of cargo (M) (may be expressed in either 
pounds or kilograms); 

(vi) Shipper name and address (M) (the name of the foreign 
vendor, supplier, manufacturer, or other similar party is acceptable 
(and the address of the foreign vendor, etc., must be a foreign ad- 
dress); by contrast, the identity of a carrier, freight forwarder or con- 
solidator is not acceptable); 

(vii) Consignee name and address (M) (the name and address 
of the party to whom the cargo will be delivered in the United 
States, with the exception of “FROB” (Foreign Cargo Remaining On 
Board); this party need not be located at the arrival or destination 
port); and 

(viii) In-bond information (C) (this data element includes the 
destination airport; the international/domestic identifier (the in- 
bond type indicator); the in-bond control number, if there is one (C); 
and the onward carrier identifier, if applicable (C)). 

(3) Additional cargo information from air carrier; split ship- 
ment. When the incoming air carrier elects to transport cargo cov- 
ered under a single consolidated air waybill on more than one air- 
craft as a split shipment (see § 141.57 of this chapter), the carrier 
must report the following additional information for each house air 
waybill covered under the consolidation (An “M” next to any listed 
data element indicates that the data element is mandatory in all 
cases; a “C” next to any listed data element indicates that the data 
element is conditional and must be transmitted to CBP only if the 
particular information pertains to the inbound cargo): 

(i) The master and house air waybill number (M) (The master 
air waybill number is the IATA standard 11-digit number; the house 
air waybill number may be up to 12 alphanumeric characters (each 
alphanumeric number that is indicated on the paper house air way- 
bill must be included in the electronic transmission; alpha charac- 
ters may not be eliminated)); 

(ii) The trip/flight number (M); 

(iii) The carrier/ICAO code (M) (The approved electronic data 
interchange system supports both 3- and 2-character ICAO codes, 
provided that the final digit of the 2-character code is not a numeric 
value); 

(iv) The airport of arrival (M) (The 3-alpha character ICAO 
code corresponding to the first airport of arrival in the Customs ter- 
ritory of the United States (for example, Chicago O’Hare = ORD; Los 
Angeles International Airport = LAX)); 
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(v) The airport of origin (M) (The 3-alpha character ICAO 
code corresponding to the airport from which a shipment began its 
transportation by air to the United States (for example, if a ship- 
ment began its transportation from Hong Kong (HKG), and it tran- 
sits through Narita, Japan (NRT), en route to the United States, the 
airport of origin is HKG, not NRT)); 

(vi) Scheduled date of arrival (M); 

(vii) The total quantity of the cargo covered by the house air 
waybill based on the smallest external packing unit (M) (For ex- 
ample, 2 pallets containing 50 pieces each would be considered as 
100, not 2); 

(viii) The total weight of the cargo covered by the house air 
waybill (M) (May be expressed in either pounds or kilograms); 

(ix) Description (M) (This description should mirror the pre- 
cise level of cargo description information that is furnished to the in- 
coming carrier by the other electronic filer, if applicable (see para- 
graph (c)(1) of this section)); 

(x) Permit-to-proceed information (C) (This element includes 
the permit-to-proceed destination airport (the 3-alpha character 
ICAO code corresponding to the permit-to-proceed destination air- 
port); and the scheduled date of arrival at the permit-to-proceed des- 
tination airport); 

(xi) Boarded quantity (C) (The quantity of the cargo covered 
by the house air waybill (see paragraph (d)(3)(vii) of this section) 
that is included in the incoming portion of the split shipment); and 

(xii) Boarded weight (C) (The weight of the cargo covered by 
the house air waybill (see paragraph (d)(3)(viii) of this section) that 
is included in the incoming portion of the split shipment). 

(e) Compliance date of this section. (1) Generui. Subject to para- 
graph (e)(2) of this section, all affected air carriers, and other parties 
as specified in paragraph (c)(1) of this section that elect to partici- 
pate in advance automated cargo information filing, must comply 
with the requirements of this section on and after [insert date 90 
days from date of publication in the Federal Register]. 

(2) Delay in compliance date of section. The CBP may delay the 
general compliance date set forth in paragraph (e)(1) of this section 
in the event that any necessary modifications to the approved elec- 
tronic data interchange system are not yet in place. Also, CBP may 
delay the general compliance date of this section at a given port until 
CBP has afforded any necessary training to CBP personnel at that 
port. In addition, CBP may delay implementation if further time is 
required to complete certification testing of new participants. Any 
such delay would be the subject of an announcement in the Federal 
Register. 

9. Amend subpart G of part 122 by adding a new § 122.66 to read 
as follows: 
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§ 122.66 Clearance or permission to depart denied. 


If advance electronic air cargo information is not received as pro- 
vided in § 192.14 of this chapter, Customs and Border Protection 
may deny clearance or permission for the aircraft to depart from the 
United States. 


PART 123—CUSTOMS RELATIONS WITH 
CANADA AND MEXICO 


The general authority citation for part 123 is revised, and the 
relevant specific sectional authority citation continue, to read as fol- 
lows: 


AUTHORITY: 19 U.S.C. 66, 1202 (General Note 23, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1431, 1433, 1436, 
1448, 1624, 2071 note. 


Section 123.8 also issued under 19 U.S.C. 1450-1454, 1459; 


2. Amend § 123.8 by: 
a. Adding two sentences after the second sentence in paragraph 
(ak cana 
b. Adding a sentence at the end of paragraph (d). 
The additions read as follows: 


§ 123.8 Permit or special license to unlade or lade a vessel or 
vehicle. 


(a) Permission to unlade or lade. * * * Permission to unlade or 


lade a truck will be denied for any cargo with respect to which ad- 
vance electronic information has not been received as provided in 
§ 123.92 or 192.14 of this chapter, as applicable. In cases in which 
CBP does not receive complete cargo information in the time and 
manner and in the electronic format required by § 123.92 or 192.14 
of this chapter, as applicable, CBP may delay i issuance of a permit or 
special license to unlade or lade a truck. ’ 


(d) Term permit or special license. * * * A term permit or spe- 
cial license to unlade or lade a truck already issued will not be appli- 
cable as to any cargo with respect to which advance electronic infor- 
mation has not been received as provided in § 123.92 or 192.14 of 
this chapter, as applicable. 

3. Amend part 123 by adding a new subpart J to read as follows: 
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Subpart J—Advance Information for Cargo 
Arriving by Rail or Truck 


123.91 Electronic information for rail cargo required in advance 
of arrival 
Electronic information for truck cargo required in advance 
of arrival. 


Subpart J—Advance Information for Cargo 
Arriving by Rail or Truck 


§ 123.91 Electronic information for rail cargo required in ad- 
vance of arrival. 


(a) General requirement. Pursuant to section 343(a), Trade Act of 
2002, as amended (19 U.S.C. 2071 note), and subject to paragraph 
(e) of this section, for any train requiring a train sheet under 
§ 123.6, that will have commercial cargo aboard, Customs and Bor- 
der Protection (CBP) must electronically receive from the rail carrier 
certain information concerning the incoming cargo, as enumerated 
in paragraph (d) of this section, no later than 2 hours prior to the 
cargo reaching the first port of arrival in the United States. Specifi- 
cally, to effect the advance electronic transmission of the required 
rail cargo information to CBP, the rail carrier must use a CBP- 
approved electronic data interchange system. 

(1) Through cargo in transit to a foreign country. Cargo arriving 
by train for transportation in transit across the United States from 
one foreign country to another; and cargo arriving by train for trans- 
portation through the United States from point to point in the same 
foreign country are subject to the advance electronic information fil- 
ing requirement for incoming cargo under paragraph (a) of this sec- 
tion. 

(2) Cargo under bond. Cargo that is to be unladed from the ar- 
riving train and entered, in bond, for exportation, or for transporta- 
tion and exportation, in another vehicle or conveyance is also subject 
to the advance electronic information filing requirement under para- 
graph (a) of this section. 

(b) Exception; cargo in transit from point to point in the United 
States. Domestic cargo transported by train to one port from another 
in the United States by way of Canada or Mexico is not subject to the 
advance electronic information filing requirement for incoming cargo 
under paragraph (a) of this section. 





As a pre-requisite to accepting the cargo, the carrier must receive, 
from the foreign shipper and owner of the cargo or from a freight for- 
warder, as applicable, any necessary cargo shipment information, as 
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listed in paragraph (d) of this section, for electronic transmission to 
CBP. 

(2) Accuracy of information received by rail carrier. Where the 
rail carrier electronically presenting the cargo information required 
in paragraph (d) of this section receives any of this information from 
another party, CBP will take into consideration how, in accordance 
with ordinary commercial practices, the rail carrier acquired such 
information, and whether and how the carrier is able to verify this 
information. Where the rail carrier is not reasonably able to verify 
such information, CBP will permit the carrier to electronically 
present the information on the basis of what the carrier reasonably 
believes to be true. 

(d) Cargo information required. The rail carrier must electroni- 
cally transmit to CBP the following information for all required in- 
coming cargo that will arrive in the United States by train: 

(1) The rail carrier identification SCAC code (the unique Stan- 
dard Carrier Alpha Code assigned for each carrier by the National 
Motor Freight Traffic Association; see § 4.7a(c)(2)(iii) of this chap- 
ter); 

(2) The carrier-assigned conveyance name, equipment number 
and trip number; 

(3) The scheduled date and time of arrival of the train at the 
first port of entry in the United States; 

(4) The numbers and quantities of the cargo laden aboard the 
train as contained in the carrier’s bill of lading, either master or 
house, as applicable (this means the quantity of the lowest external 
packaging unit; containers and pallets do not constitute acceptable 
information; for example, a container holding 10 pallets with 200 
cartons should be described as 200 cartons); 

(5) A precise cargo description (or the Harmonized Tariff Sched- 
ule (HTS) number(s) to the 6-digit level under which the cargo is 
classified if that information is received from the shipper) and 
weight of the cargo; or, for a sealed container, the shipper’s declared 
description and weight of the cargo (generic descriptions, specifically 
those such as “FAK” (“freight of all kinds”), “general cargo,” and 
“STC” (“said to contain”) are not acceptable); 

(6) The shipper’s complete name and address, or identification 
number, from the bill(s) of lading (for each house bill in a consoli- 
dated shipment, the identity of the foreign vendor, supplier, manu- 
facturer, or other similar party is acceptable (and the address of the 
foreign vendor, etc., must be a foreign address); by contrast, the 
identity of the carrier, freight forwarder, consolidator, or broker, is 
not acceptable; the identification number will be a unique number to 
be assigned by CBP upon the implementation of the Automated 
Commercial Environment); 





BUREAU OF CUSTOMS AND BORDER PROTECTION 111 


(7) The complete name and address of the consignee, or identifi- 
cation number, from the bill(s) of lading (The consignee is the party 
to whom the cargo will be delivered in the United States. However, 
in the case of cargo shipped “to order of [a named party],” the carrier 
must identify this named “to order” party as the consignee; and, if 
there is any other commercial party listed in the bill of lading for de- 
livery or contact purposes, the carrier must also report this other 
commercial party’s identity and contact information (address) in the 
“Notify Party” field of the advance electronic data transmission to 
CBP, to the extent that the CBP-approved electronic data inter- 
change system is capable of receiving this data. The identification 
number will be a unique number assigned by CBP upon implementa- 
tion of the Automated Commercial Environment); 

(8) The place where the rail carrier takes possession of the 
cargo shipment; 

(9) Internationally recognized hazardous material code when 
such materials are being shipped by rail; 

(10) Container numbers (for containerized shipments) or the 
rail car numbers; and 

(11) The seal numbers for all seals affixed to containers and/or 
rail cars to the extent that CBP’s data system can accept this infor- 
mation (for example, if a container has more than two seals, and 
only two seal numbers can be accepted through the system per con- 
tainer, the carrier’s electronic presentation of two of these seal num- 
bers for the container would be considered as constituting full com- 
pliance with this data element). 

(e) Date for compliance with this section. Rail carriers must com- 
mence the advance electronic transmission to CBP of the required 
cargo information, 90 days from the date that CBP publishes notice 
in the Federal Register informing affected carriers that the ap- 
proved electronic data interchange system is in place and opera- 
tional at the port of entry where the train will first arrive in the 
United States. 





§ 123.92 Electronic information for truck cargo required in 
advance of arrival. 


(a) General requirement. Pursuant to section 343(a) of the Trade 
Act of 2002, as amended (19 U.S.C. 2071 note), and subject to para- 
graph (e) of this section, for any truck required to report its arrival 
under § 123.1(b), that will have commercial cargo aboard, Customs 
and Border Protection (CBP) must electronically receive from the 
party described in paragraph (c) of this section certain information 
concerning the cargo, as enumerated in paragraph (d) of this section. 
The CBP must receive such cargo information by means of a CBP- 
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approved electronic data interchange system no later than either 30 
minutes or 1 hour prior to the carrier’s reaching the first port of ar- 
rival in the United States, or such lesser time as authorized, based 
upon the CBP-approved system employed to present the informa- 
tion. 

) Through cargo in transit to a foreign country. Cargo arriving 


by a in transit through the United States from one foreign coun- 
try to another (§ 123.31(a)); and cargo arriving by truck for trans- 
portation through the United States from one point to another in the 
same foreign country (§ 123.31(b); § 123.42) are subject to the ad- 
vance electronic information filing requirement in paragraph (a) of 
this section. 

(2) Cargo entered under bond. Cargo that is to be unladed from 
the arriving truck and entered, in bond, for exportation, or for trans- 
portation and exportation, in another vehicle or conveyance are also 
subject to the advance electronic information filing requirement in 
paragraph (a) of this section. 

exception: from advance reporting requirements. 

) Cargo in transit from point to point in the United States. 
ek cargo transported by truck and arriving at one port from 
another in the United States after transiting Canada or Mexico 
(§ 123.21; § 123.41) is exempt from the advance electronic filing re- 
quirement for incoming cargo under paragraph (a) of this section. 

(2) Certain informal entries. The following merchandise is ex- 
empt from the advance cargo information reporting requirements 
under paragraph (a) of this section, to the extent that such merchan- 
dise qualifies for informal entry pursuant to part 143, subpart C, of 
this chapter: 

(i) Merchandise which may be informally entered on Customs 
Form (CF) 368 or 368A (cash collection or receipt); 

(ii) Merchandise unconditionally or conditionally free, not ex- 
— $2,000 in value, eligible for entry on CF 7523; and 

(iii) Products of the United States being returned, for which 
entry is prescribed on CF 3311. 

(c) Carrier; and importer or broker. (1) Single party presentation. 
Except as provided in paragraph (c)(2) of this section, the incoming 
truck carrier must present all required information to CBP in the 
time and manner prescribed in paragraph (a) of this section. 

(2) Dual party presentation. The United States importer, or 
its Customs broker, may elect to present to CBP a portion of the re- 
quired information that it possesses in eee to the cargo. Where 
the broker, or the importer (see § 113.62(j)(2) of this chapter), elects 
to submit such data, the carrier is a for presenting to CBP 
the remainder of the information specified in paragraph (d) of this 
section. 
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(3) Party receiving information believed to be accurate. 
Where the party electronically presenting the cargo information re- 
quired in paragraph (d) of this section receives any of this informa- 
tion from another party, CBP will take into consideration how, in ac- 
cordance with ordinary commercial practices, the presenting party 
acquired such information, and whether and how the presenting 
party is able to verify this information. Where the presenting party 
is not reasonably able to verify such information, CBP will permit 
the party to electronically present the information on the basis of 
what the party reasonably believes to be true. 

(d) Cargo information required. The following commodity and 
transportation information, as applicable, must be electronically 
transmitted to and received by CBP for all required incoming cargo 
arriving in the United States by truck, to the extent that the particu- 
lar CBP-approved electronic data interchange system employed can 
accept this information: 

(1) Conveyance number, and (if applicable) equipment number 
(the number of the conveyance is its Vehicle Identification Number 
(VIN) or its license plate number and state of issuance; the equip- 
ment number, if applicable, refers to the identification number of 
any trailing equipment or container attached to the power unit); 

(2) Carrier identification (this is the truck carrier identification 
SCAC code (the unique Standard Carrier Alpha Code) assigned for 
each carrier by the National Motor Freight Traffic Association; see 
§ 4.7a(c)(2)(iii) of this chapter); 

(3) Trip number and, if applicable, the transportation reference 
number for each shipment (the transportation reference number is 
the freight bill number, or Pro Number, if such a number has been 
generated by the carrier); 

(4) Container number(s) (for any containerized shipment) (if dif- 
ferent from the equipment number), and the seal numbers for all 
seals affixed to the equipment or container‘(s); 

(5) The foreign location where the truck carrier takes posses- 
sion of the cargo destined for the United States; 

(6) The scheduled date and time of arrival of the truck at the 
first port of entry in the United States; 

(7) The numbers and quantities for the cargo laden aboard the 
truck as contained in the bill(s) of lading (this means the quantity of 
the lowest external packaging unit; containers and pallets do not 
constitute acceptable information; for example, a container holding 
10 pallets with 200 cartons should be described as 200 cartons); 

(*) The weight of the cargo, or, for a sealed container, the ship- 
per’s declared weight of the cargo; 

(9) A precise description of the cargo or the Harmonized Tariff 
Schedule (HTS) numbers to the 6-digit level under which the cargo 
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will be classified (generic descriptions, specifically those such as 
FAK (“freight of all kinds”), “general cargo,” and “STC” (“said to con- 
tain”) are not acceptable); 

(10) Internationally recognized hazardous material code when 
such cargo is being shipped by truck; 

(11) The shipper’s complete name and address, or identification 
number, from the bill(s) of lading (for each house bill in a consoli- 
dated shipment, the identity of the foreign vendor, supplier, manu- 
facturer, or other similar party is acceptable (and the address of the 
foreign vendor, etc., must be a foreign address); by contrast, the 
identity of the carrier, freight forwarder, consolidator, or broker, is 
not acceptable; the identification number will be a unique number to 
be assigned by CBP upon the implementation of the Automated 
Commercial Environment); and 

(12) The complete name and address of the consignee, or identi- 
fication number, from the bill(s) of lading (the consignee is the party 
to whom the cargo will be delivered in the United States, with the 
exception of “FROB” (Foreign Cargo Remaining On Board); the iden- 
tification number will be a unique number assigned by CBP upon 
implementation of the Automated Commercial Environment). 

(e) Date for compliance with this section. The incoming truck car- 
rier and, if electing to do so, the United States importer, or its Cus- 
toms broker, must present the necessary cargo data to CBP at the 


particular port of entry where the truck will arrive in the United 
States on and after 90 days from the date that CBP has published 
notice in the Federal Register informing affected carriers that: 

(1) he approved data interchange is in place and fully opera- 
tional at that port; and 

(2) The carrier must commence the presentation of the required 
cargo information through the approved system. 


PART 178—APPROVAL OF INFORMATION 
COLLECTION REQUIREMENTS 


1. The authority citation for part 178 continues to read as follows: 
AUTHORITY: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended as follows: 

a. In the listing for § 4.7a(c)(4), by removing the number “1515— 
0001” under the heading “OMB Control No.”, and adding, in its 
place, the number “1651-0001”; and 

b. By adding new listings for §§ 122.48a, 123.91, 123.92 and 
192.14 in appropriate numerical sequence according to the section 
number under the columns indicated. 

The listings for §§ 4.7a(c)(4), 122.48a, 123.91, 123.92, and 192.14 
read as follows: 
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§ 178.2 Listing of OMB control numbers. 


19 CFR Section | 


Description 


~ OMB Control No. 


§ 4.7a(c)(4) Transportation manifest 1651-0001 
(cargo declaration) 


122.48a Transportation manifest 1651-0001 
(cargo declaration) 


123.91 Transportation manifest 1651-0001 
(cargo declaration) 


123.92 Transportation manifest 1651-0001 
(cargo declaration) 


Transportation manifest 1651-0001 
(cargo declaration) 


PART 192—EXPORT CONTROL 


1. The authority citation for part 192 is revised to read as follows: 


AUTHORITY: 19 U.S.C. 66, 1624, 1646c. Subpart A also issued un- 
der 19 U.S.C. 1627a, 1646a, 1646b; subpart B also issued under 13 
U.S.C. 303; 19 U.S.C. 2071 note; 46 U.S.C. 91. 

2. Amend subpart B of part 192 by adding a new § 192.14 to read 
as follows: 


§ 192.14 Electronic information for outward cargo required 
in advance of departure. 


(a) General requirement. Pursuant to section 343(a), Trade Act of 
2002, as amended (19 U.S.C. 2071 note), and subject to paragraph 
(e) of this section, for any commercial cargo that is to be transported 
out of the United States by vessel, aircraft, rail, or truck, unless ex- 
empted under paragraph (d) of this section, the United States Princi- 
pal Party in Interest (USPPI), or its authorized agent, must elec- 
tronically transmit for receipt by Customs and Border Protection 
(CBP), no later than the time period specified in paragraph (b) of 
this section, certain cargo information, as enumerated in paragraph 
(c) of this section. Specifically, to effect the advance electronic trans- 
mission of the required cargo information to CBP, the USPPI or its 
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authorized agent must use a CBP-approved electronic data inter- 
change system (currently, the Automated Export System (AES)). 

(b) Presentation of data. (1) Time for presenting data. USPPIs or 
their authorized agents must electronically transmit and verify sys- 
tem acceptance of required cargo information for outbound cargo no 
later than the time period specified as follows (see paragraph (b)(3) 
of this section): 

) For vessel cargo, the USPPI or its authorized agent must 
transmit and verify system acceptance of export vessel cargo infor- 
mation no later than 24 hours prior to departure from the U.S. port 
where the vessel cargo is to be laden; 

(ii) For air cargo, including cargo being transported by Air 
Express Couriers, the USPPI or its authorized agent must transmit 
and verify system acceptance of export air cargo information no later 
than 2 hours prior to the scheduled departure time of the aircraft 
from the last U.S. port; 

(iii) For truck cargo, including cargo departing by Express 
Consignment Courier, the USPPI or its authorized agent must trans- 
mit and verify system acceptance of export truck cargo information 
no later than 1 hour prior to the arrival of the truck at the border; 
and 


(iv) For rail cargo, the USPPI or its authorized agent must 
transmit and verify system acceptance of export rail cargo informa- 


tion no later than two hours prior to the arrival of the train at the 
border. 

(2) Applicability of time frames. The time periods in paragraph 
(b)(1) of this section for reporting required export cargo information 
to CBP for outward vessel, air, truck, or rail cargo only apply to ship- 
ments without an export license, that require full pre-departure re- 
porting of shipment data, in order to comply with the advance cargo 
information filing requirements under section 343(a), as amended. 
Paragraph (e) of this section details dates for compliance with the 
time frames provided in paragraph (b)(1) of this section. Require- 
ments placed on exports controlled by other Government agencies 
will remain in force unless changed by the agency having the regula- 
tory authority to do so. The CBP will also continue to require 72- 
hour advance oe for used vehicle exports pursuant to 
§ 192.2(c)(1) and (c)(2)G) of this part. USPPIs or their authorized 
agents should refer to the relevant titles of the Code of Federal 
Regulations (CFR) for pre-filing requirements of other Government 
agencies. In particular, for the advance reporting requirements for 
exports of U.S. Munitions List items, see the U.S. Department of 
State’s International Traffic in Arms Regulations (ITAR) (22 CFR 
parts 120 through 130). 

(3) System verification of data acceptance. Once the USPPI or 
its authorized agent has transmitted the data required under para- 
graphs (c)(1) and (c)(2) of this section, and the CBP-approved elec- 
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tronic system has received and accepted this data, the system will 
generate and transmit to the USPPI or its authorized agent (which- 
ever is the filer in AES) a confirmation number (this number is 
known as the Internal Transaction Number (ITN)), which verifies 
that the data has been accepted as transmitted for the outgoing 
shipment. 

(c) Information required. (1) Currently collected commodity data. 
The export cargo information to be collected from USPPIs or their 
authorized agents for outbound cargo is already contained in the Bu- 
reau of Census electronic Shipper’s Export Declaration (SED) that 
the USPPI or its authorized agent currently presents to CBP 
through the approved electronic system. The AES Commodity Mod- 
ule already captures the requisite export data, so no new data ele- 
ments for export cargo are required under this section. The export 
cargo data elements that are required to be reported electronically 
through the approved system are also found in § 30.63 of the Bu- 
reau of Census Regulations (15 CFR 30.63). 

(2) Transportation data. Reporting of the following transporta- 
tion information is currently mandatory for AES participants under 
15 CFR 30.63 for the vessel, air, truck, and rail modes (see also para- 
graph (c)(3) of this section): 

(i) Method of transportation (the method of transportation is 
defined as that by which the goods are exported or shipped (vessel, 
air, rail, or truck)); 

(ii) Carrier identification (for vessel, rail and truck ship- 
ments, the unique carrier identifier is the 4-character Standard Car- 
rier Alpha Code (SCAC); for aircraft, the carrier identifier is the 2- or 
3-character International Air Transport Association (IATA) code); 

(iii) Conveyance name (the conveyance name is the name of 
the carrier; for sea carriers, this is the name of the vessel; for others, 
the carrier name); 

(iv) Country of ultimate destination (this is the country as 
known to the USPPI or its authorized agent at the time of exporta- 
tion, where the cargo is to be consumed or further processed or 
manufactured; this country would be identified by the 2-character 
International Standards Organization (ISO) code for the country of 
ultimate destination); 

(v) Estimated date of exportation (the USPPI or its autho- 
rized agent must report the date the cargo is scheduled to leave the 
United States for all modes of transportation; if the actual date is 
not known, the USPPI or its authorized agent must report the best 
estimate as to the time of departure); and 

(vi) Port of exportation (the port where the outbound cargo 
departs from the United States is designated by its unique code, as 
set forth in Annex C, Harmonized Tariff Schedule of the United 
States (HTSUS); the USPPI or its authorized agent must report the 
port of exportation as known when the USPPI or its agent tenders 
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the cargo to the outbound carrier; should the carrier export the cargo 
from a different port and the carrier so informs the USPPI or agent, 
the ~ of exportation must be corrected by the filer in AES.) 

) Proof of electronic filing; exemption from filing. The USPPI, 
or its ph ae d agent, must furnish to the outbound carrier a proof 
of electronic filing citation (the ITN), low-risk exporter citation (cur- 
rently, the Option 4 filing citation), or exemption statement, for an- 
notation on the carrier’s outward manifest, waybill, or other export 
documentation covering the cargo to be shipped. The proof of elec- 
tronic filing citation, low-risk exporter citation, or exemption state- 
ment, will conform to the approved data formats found in the Bu- 
reau of Census Foreign Trade Statistics Regulations (FTSR) (15 CFR 
part 30) and FTSR Letter 168, Amendment 2 (this Letter may be ob- 
tained from the Census Bureau). 

(4) Carrier responsibility. (i) Loading of cargo. The carrier may 
not load cargo without first receiving from the USPPI or its autho- 
rized agent either the related electronic filing citation as prescribed 
under paragraph (c)(3) of this section, or an appropriate exemption 
statement for the cargo as specified in paragraph (d) of this section. 

(ii) High-risk cargo. For cargo that CBP has identified as po- 
tentially high-risk, the carrier, after being duly notified by CBP, will 
be responsible for delivering the cargo for inspection/examination. If 
the cargo identified as high risk has already departed, CBP may de- 
mand that the export carrier redeliver the cargo in accordance with 
the terms of its international carrier bond (see § 113.64(g)(2) of this 
chapter). 

(5) USPPI receipt of information believed to be accurate. Where 
the USPPI or its authorized agent electronically presenting the 
cargo information required in paragraphs (c)(1) and (c)(2) of this sec- 
tion receives any of this information from another party, CBP will 
take into consideration how, in accordance with ordinary commercial 
practices, the USPPI or its authorized agent acquired this informa- 
tion, and whether and how the USPPI or authorized agent is able to 
verify this information. Where the USPPI or authorized agent is not 
reasonably able to verify any information received, CBP will permit 
this party to electronically present the information on the basis of 
what it reasonably believes to be true. 

(d) Exemptions from reporting; Census exemptions applicable. 
The USPPI or authorized agent must furnish to the outbound carrier 
an appropriate exemption statement (low-risk exporter or other ex- 
emption) for any export shipment laden that is not subject to pre- 
departure electronic information filing under this section. The ex- 
emption statement will conform to the proper format approved by 
the Bureau of Census. Any exemptions from reporting requirements 
for export cargo are enumerated in §§ 30.50 through 30.58 of the 
Bureau of Census Regulations (15 CFR 30.50 through 30.58). These 


exemptions are equally applicable under this section. 
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(e) Date for compliance. The requirements of this section, includ- 
ing the pre-departure time frames for reporting export cargo infor- 
mation for required shipments, and the requirement of the ITN, will 
be implemented concurrent with the completion of the redesign of 
the AES commodity module and the effective date of mandatory fil- 
ing regulations that will be issued by the Department of Commerce 
pursuant to the Security Assistance Act (Public Law 107-228). This 
date will be announced in the Federal Register. 


ROBERT C. BONNER, 
Commissioner, 
Customs and Border Protection. 


Approved: November 17, 2003 


TOM RIDGE, 
Secretary, 
Department of Homeland Security. 


[Published in the Federal Register, December 5, 2003 (68 FR 68140)] 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, December 10, 2003, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


General Notices 


19 CFR PART 177 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
THE PLACE OF FILING A PROTEST 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Notice of proposed revocation of ruling relating to the 
place of filing a protest. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 USC 
§ 1625(c)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises inter- 
ested parties that CBP intends to revoke HRL 963372 (March 22, 
2000), (Attachment A), which holds that a protest was not timely 
filed when the protest was filed within 90 days from liquidation at 
the port through which the goods were entered but not liquidated be- 
cause the port of entry lacked authority to liquidate entries. Cus- 
toms also proposes to revoke any treatment previously accorded by 
Customs to substantially identical transactions that is contrary to 
the position set forth in this notice. Comments are invited on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before January 23, 2004. 


ADDRESS: Written comments are to be addressed to the Bureau of 
Customs and Border Protection, Office of Regulations & Rulings, At- 
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tention: Regulations Branch, 1300 Pennsylvania Avenue N.W., 
Washington, D.C. 20229. Submitted comments may be inspected at 
U.S. Customs Service, 799 9th Street, NW, Washington, D.C., during 
regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Mr. Joseph Clark at 
(202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Renee D. Chova- 
nec, Duty and Refund Determination Branch: (202) 572-8795. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
Customs to provide the public with improved information concerning 
the trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and Customs share re- 
sponsibility in carrying out import requirements. For example, un- 
der section 484 of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1484), the importer of record is responsible for using reasonable 
care to enter, classify and value imported merchandise, and provide 
any other information necessary to enable Customs to properly as- 
sess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)(1)), as amended by section 623 of Title VI this notice ad- 
vises interested parties that CBP intends to revoke HRL 963372 
holding that a protest was not timely filed when the protest was filed 
within 90 days of liquidation of the protested entry at the port 
through which the goods were entered but not liquidated because 
the port of entry lacked authority to liquidate entries. Any person 
with interests in a protest concerning substantially identical cireum- 
stances should advise CBP during this notice period. A protestant’s 
failure to advise CBP of pending protests involving substantially 
identical circumstances, may raise issues of reasonable care on the 
part of the protestant or its agents, with regard to protests, subse- 
quent to the effective date of the final decision on this notice. 
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ISSUE INVOLVED: The circumstances in HRL 963372 were 
that an entry was made at a port but was not liquidated at that port. 
The protestant entered goods at the Customs port of entry in Battle 
Creek, Michigan. This entry was liquidated by the Port Director at 
the Customs service port in Detroit, Michigan. Subsequently, the 
Protestant protested the classification of these goods by filing a pro- 
test at the Battle Creek port within 90 days of liquidation. The pro- 
test was then forwarded to Detroit where it did not arrive until more 
than 90 days from liquidation of the entry had elapsed. This protest 
was denied by the Port Director, Detroit, on the ground that it was 
not timely filed. The Port Director’s denial was affirmed by HRL 
963372. 

The facts surrounding the protest at issue in HRL 963372 are dis- 
tinguishable from the facts in the precedent cases described in HRL 
963372. Most notable, there is a Customs-created connection be- 
tween the ports of Battle Creek and Detroit. This connection is ab- 
sent from the ports involved in those cases cited. Further, there is in- 
sufficient notice to the importing public that entries of merchandise 
entered at Battle Creek are liquidated at the discretion of the De- 
troit Port Director. Consequently, an importer making entry through 
the port of entry at Battle Creek, when protesting the liquidation of 
such an entry, could be unaware that the Port Director whose deci- 
sion is being protested per 19 C.F.R. § 174.12(d) is that of the De- 
troit Port Director. Therefore, the protest filed within 90 days of liq- 
uidation at the Battle Creek port of entry where the protested entry 
was filed, though liquidated at the service port of Detroit was timely, 
and it is proposed that HRL 963372 be revoked. 


DATED: December 2, 2003 


MYLES HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 


HQ 963372 
CLA-—2 RR:CR:TE 963372 PR 
March 22, 2000 
CATEGORY: Classification 
ROBERT C. MILLER 
MANAGER, CONSULTING & TECHNICAL SERVICES 
CORTEZ CUSTOMHOUSE BROKERAGE COMPANY 
4950 West Dickman Road 
Battle Creek, Ml 49015 


RE: Protest 3801—97—105194; Request to set aside denial of Application for 
Further Review of Protest and void denial of Protest 
DEAR Mr. MILLER: 

This is in reply to your letter of May 14, 1999, on behalf of Bermo Enter- 
prises. In that letter you requested that this Headquarters set aside the de- 
cision of the Port Director, Detroit, denying an Application for Further Re- 
view of Protest 3801-97—105194 and that the Port Director’s denial of that 


protest be voided. For the reasons that follow, Customs holds that the Appli- 
cation for Further Review of Protest, and the protest itself, were properly 
denied. 


FACTS: 

Bermo imported men’s jackets through the port of Battle Creek. The goods 
were classified as men’s knit outer garments, in subheading 6101.20.0010, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA). The 
protest claims that the imported goods were woven men’s cotton jackets that 
should have been classified in subheading 6201.92.2051, HTSUSA. There is 
no indication in the submission by Cortez as to whether the goods were en- 
tered by Bermo or its representative as knit apparel or whether Customs re- 
quired such entry. 

Because Customs officials at the Port of Battle Creek do not have the au- 
thority to either classify merchandise or liquidate entries, the entry was liq- 
uidated on September 26, 1997, by the Port Director, Detroit. According to 
the protestant, the protest, for which further review was requested, was 
“filed at the Port of Battle Creek, Michigan, on December 24, 1997.” How- 
ever, the protest was forwarded to Customs officials in Detroit where it did 
not arrive until December 30, 1997. The protest was denied by the Port Di- 
rector, Detroit, because it was not timely filed. 


ISSUE: 

The primary issue presented is whether the protest was timely filed. If 
that finding is in the affirmative, the further question is whether the Appli- 
cation for Further Review of Protest should have been granted. 
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LAW AND ANALYSIS 

Part 174, Customs Regulations (19 CFR Part 174) contains the regula- 
tions which govern protests. Sections 174.12(d) and 174.12(e)(1) of those 
regulations provide as follows: 


(d) Place of filing. Protests shall be filed with the port director whose 
decision is protested. 


(e) Time of filing. Protests shall be filed, in accordance with section 514, 
Tariff Act of 1930, as amended (19 U.S.C. 1514), within 90 days after ei- 
ther: 


(1) The date of notice of liquidation or reliquidation in accordance with 
§§ 159.9 or 159.10 of this chapter. 


As it was the Port Director, Detroit, which made the decision on the liqui- 
dation in question, pursuant to the clear wording of the above quoted regu- 
lations, it was incumbent on the importer to file its protest with that officer 
within 90 days of liquidation. In this regard, this office assumes, in the ab- 
sence of evidence to the contrary, that the date of liquidation and the date of 
notice of liquidation are the same date. Since the protest did not reach the 
Port Director, Detroit, until December 30, 1997, well after the expiration of 
90 days from the date of liquidation, the protest was not properly filed 
within the time specified in section 174.12(e)(1). 

In United China & Glass Co. v. United States, 53 Cust. Ct. 68, C.D. 2475 
(1964), entries were liquidated at the Port of New Orleans. The importer 
filed its protests within the 90-day protest period with Customs at the Port 
of San Francisco. The protests were forwarded to Customs officials in New 
Orleans, where the liquidations took place, but were not received there until 
after the expiration of the 90-day protest period. The court granted Customs 
motion to dismiss because the protests, for whatever reason, were not timely 
filed with the proper Customs officer. Wolf D. Barth Co., Inc v United States, 
81 Cust. Ct. 127, C.D. 4778 (1978), involved a similar situation. The court in 
that case followed the decision in United China & Glass. See also Po-Chen, 
Inc. v. United States, 3 CIT 17 (1982), where the court stated: 


By ignorance of the legal requirements or inadvertence, plaintiff ad- 
dressed its communication to the wrong office [merely to U.S. Customs 
Service], at the wrong address [a different address than that of the des- 
ignated official]. Quite understandably, plaintiffs letter was never re- 
ceived at the Los Angeles/Long Beach District, the proper place for the 
filing of a protest. Assuming arguendo, that the letter constituted a 
“protest”, plaintiff failed to fulfill an essential filing requirement for ju- 
risdiction to vest in the court. 
HOLDING: 
The protest in this case not timely filed at the proper Customs office. Ac- 
cordingly, both the denial of the Application for Further Review of Protest 
and the denial of the protest were proper decisions by the Port Director, De- 
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troit. The request to set aside the denial of Application for Further Review of 
Protest and to void the denial of the protest are denied. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


ce: Port Director, Detroit 
te ee 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


[ATTACHMENT B] 


PRO-2-01 RR:CR:DR 
HQ 230095 
CATEGORY: PROTEST 
ROBERT C. MILLER 
MANAGER, CONSULTING & TECHNICAL SERVICES 
CORTEZ CUSTOMHOUSE BROKERAGE COMPANY 
4950 West Dickman Road 
Battle Creek, MI 49015 


RE: Proposed revocation of HQ 963372, issued March 22, 2000 


DEAR MR. MILLER: 

This is in regard to HRL 963372, issued March 22, 2000, to you on behalf 
of your client Bermo Enterprises. Per the requirements of 19 U.S.C. 
§ 1625(c), this is to inform you of Customs proposed revocation of HRL 
963372 which held that protest number 3801—97—105194, filed by Bermo 
Enterprises, was “not timely filed at the proper Customs office.” 

FACTS: 

In HRL 963372, the Protestant, Bermo Enterprises, (“Bermo”), entered 
goods at the Customs port of entry in Battle Creek, Michigan, port code 
3805, on October 2, 1996. According to HRL 963372 “because Customs offi- 
cials at the port of Battle Creek [did] not have the authority to either clas- 
sify merchandise or liquidate entries, the entry was liquidated September 
26, 1997, by the Port Director” at the Customs service port in Detroit, Michi- 
gan, port code 3801. Subsequently, Bermo protested the classification of 
these goods by filing a protest at the Battle Creek port on December 24, 
1997. 

According to HRL 963372, “the protest was forwarded to Customs officials 
in Detroit where it did not arrive until December 30, 1997.” This protest was 
denied on April 16, 1999, by the Port Director, Detroit, because it was not 
timely filed. In response to Bermo’s request to set aside the Port Director’s 
denial, this office affirmed that Port Director’s denial of the protest and de- 
nial of the Application for Further Review because the protest “was not 
timely filed at the proper Customs office.” This conclusion was reached be- 
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cause “it was the Port Director, Detroit, [who] made the decision on the liq- 
uidation” at issue, and therefore the protest should have been filed within 90 
days of liquidation at the Detroit port. (We note that on November 19, 2003, 
a supervisory Customs officer at the Detroit port informed a staff attorney 
from this office that it is the operational policy at Detroit to consider pro- 
tests that have been timely filed at the Battle Creek location as timely filed 
regardless of when such protests arrive at the Detroit port from Battle 
Creek. The Customs officer agreed that the denial of the instant protest was 
an anomaly in this regard.) 

According to the CBP office responsible for printing and mailing the “cour- 
tesy notices of liquidation,” which advise importers of the liquidation of their 
entries, such a notice pertaining to an entry filed at Battle Creek will refer- 
ence only the Battle Creek port’s address and give no indication that the en- 
try was liquidated at Detroit. Further, during an inquiry of the data related 
to the protested entry in Customs automated data collection system (“ACS”), 
we could find no reference to any port code other than 3805, i.e., we could 
find no indication that an entry entered at Battle Creek was liquidated at 
Detroit. Also, a representative of the Battle Creek port supplied a copy of a 
portion of the “bulletin notice of entries liquidated” for September 26, 1997. 
The Battle Creek representative stated that a hard copy of this bulletin no- 
tice is available in the public lobby of the Battle Creek port offices and is 
thus available for examination by importers and others. The page we re- 
ceived did not make reference to the specific protested entry but did include 
the “Region/District/Port code “33805” which we take to indicate Battle 
Creek’s port code of 3805, though, as has been stated, no entries are actually 
liquidated by the Battle Creek Port Director. 

ISSUE: 

Whether the protest was timely when filed within 90 days of liquidation 
at the port of entry through which the protested entry was entered but not 
liquidated? 

LAW AND ANALYSIS: 

Bermo’s protested entry was filed at Battle Creek and the protest was 
filed at Battle Creek. The Customs port at Battle Creek, Michigan, is desig- 
nated as a “port of entry.” 19 C.F.R. § 101.1(4) defines “port of entry:” 


The terms “port” and “port of entry” refer to any place designated by Ex- 
ecutive Order of the President, by order of the Secretary of the Treasury, 
or by Act of Congress, at which a Customs officer is authorized to accept 
entries of merchandise to collect duties, and to enforce the various pro- 
visions of the Customs and navigation laws. The terms “port” and “port 
of entry” incorporate the geographical area under the jurisdiction of a 
port director 
The port at Detroit, Michigan, where the entry was liquidated is designated 
as a “service port.” 
The term “service port” refers to a Customs location having a full range 
of cargo processing functions, including inspections, entry, collections, 
and verification. 
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The Headquarters file 963372 contains a memo to the file from the staff at- 
torney who authored the protest decision. That memo states that a repre- 
sentative from the port of Detroit advised that, at the time Bermo’s protest 
was decided in this office, there was no import specialist assigned to the port 
of Battle Creek and that “while entries may be filed at that port, the deter- 
mination of classification and liquidation are done by the Port Director in 
Detroit.” 


The relevant statute is 19 U.S.C. § 1514, which provides in pertinent 
part: 
decisions of the Customs Service, including the legality of all orders and 
findings entering into the same, as to... 
the classification and rate and amount of duties chargeable; shall be fi- 
nal and conclusive upon all persons (including the United States and 
any officer thereof) unless a protest is filed in accordance with this sec- 
tion, . 

(19 U.S.C. § 1514(a)(2)). Further, § 1514(c)(3) provides: 
A protest of a decision, order, or finding described in subsection (a) shall 
be filed with the Customs Service within ninety days after but not be- 
fore notice of liquidation or reliquidation, . . . 


(19 U.S.C. § 1514(c)(3)). Finally, § 1514(c)(1) states: 


A protest of a decision made under subsection (a) shall be filed in writ- 
ing, or transmitted electronically pursuant to an electronic data inter- 
change system, in accordance with regulations prescribed by the Secre- 
tary. 


(19 U.S.C. § 1514(c)(1)). 


Among the regulations implementing § 1514 is 19 C.F.R. § 174.12(e)(1), 
which provides, in pertinent part, that protests shall be filed within 90 days 
after the date of notice of liquidation. Also, 19 C.F.R. § 174.12(d) provides 
that “protests shall be filed with the port director whose decision is pro- 
tested.” Prior to September 30, 1995, § 174.12(d) of the Customs Regula- 
tions provided: 


Protests shall be filed with the district director whose decision is pro- 
tested except that, when the entry underlying the decision protested is 
filed at a port other than the district headquarters, the protest may be 
filed with the port director at that port. 


On September 27, 1995, the Customs Service published T.D. 95—78 (60 Fed. 
Reg. 50020) which promulgated the interim rule making technical correc- 
tions to the Customs Regulations regarding Customs’ re-organization in- 
cluding the change to § 174.12(d). The purpose of this interim rule was de- 
scribed in T.D. 95-78: 
This document amends the Customs Regulations to reflect Customs 
new organizational structure. The changes are nonsubstantive or 
merely procedural in nature. 


(60 Fed. Reg. 50020.) The basis for these technical changes was also ex- 
plained: 


Customs is now eliminating districts and regions from its field organiza- 
tion to place more emphasis on field operations, especially at the Cus- 
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toms ports of entry, and restructuring to provide better support services 


for those ports of entry. The current regulations contain a significant 
number of references (over 2,000) to organizational entities which will 
no longer exist or which will have a different functional context at 11:59 
p.m., EST on September 30, 1995. Accordingly, regulatory references to 


“district directors”, “regional commissioners”, etc., are replaced with 
“port directors”, “Assistant Commissioner”, etc., to reflect the new field 
and Headquarters structure of Customs and where decisional authority 
will now lie. 


(60 Fed. Reg. 50020.) 


The statement that the changes to the regulations were nonsubstantive in 
nature does not indicate that the elimination from § 174.12(d) of the words, 
“except that, when the entry underlying the decision protested is filed at a 
port other than the district headquarters, the protest may be filed with the 
port director at that port” and the adoption of the new text in § 174.12(d) 
(1996), requiring that protests “shall be filed with the port director whose 
decision is protested,” was intended to change the protest procedure and to 
require importers to file protests only at a service ports even if the protested 
entry was made at a port of entry other than the relevant service port. 


As support for the conclusion that Bermo’s protest was not timely filed, 
HRL 963372 relied on United China & Glass Co. v. United States, 53 Cust. 


Ct. 68 (Cust. Ct. 1964). That case applied section 514, Tariff Act of 1930, 
which, as described by the United China Court, then provided: 


that all decisions of a collector shall be final and conclusive on all per- 
sons 60 days after liquidation, unless prior to the expiration of the 60- 
day period the importer, consignee, or his agent shall have filed a pro- 
test in writing with the collector setting forth the protest claim. 


In United China several protests were filed timely [then the requirement 
was within 60 days after liquidation] at the port of San Francisco. More 
than 60 days after liquidation the protests were forwarded by the San Fran- 
cisco port to the New Orleans port because the entries had been filed and 
liquidated at New Orleans. The Customs Court held that the protests were 
not timely filed at New Orleans and stated: 


The filing of protests, by whim or negligence, with some one or another 
of the many collectors in the United States, seems to us not to have been 
intended by Congress in enacting sections 514 and 515. 


(Id. at 70.) The Bermo protest is distinguishable from the protests in United 
China in that it was filed at the port where the protested entries were filed. 
In United China the protests were filed in San Francisco, a port which bore 
no relation to the port of New Orleans at which the protested entries had 
been entered and liquidated. 

HRL 963372 also noted that the decision in Wolf D. Barth Co., Inc. v. 
United States, (81 Cust. Ct. 127 (Cust. Ct. 1978)) followed the holding in 
United China & Glass Co. v. United States. In Wolf D. Barth the court de- 
scribed the applicable statute: 


19 U.S.C. 1514(b)(1)(2) requires in pertinent part that a protest be filed 
with the appropriate Customs officer designated in regulations pre- 
scribed by the Secretary of the Treasury within 90 days after liquida- 
tion. It is undisputed that according to section 174.12(d) of the Customs 











BUREAU OF CUSTOMS AND BORDER PROTECTION 129 


Regulations, the appropriate Customs officer for the filing of the protest 
in this case was the district director at Philadelphia, Pa. where the in- 
volved entry was made. 


(81 Cust. Ct. 127, 128-9.) In Wolf D. Barth the protested entry was entered 
and liquidated at the port Philadelphia. However, plaintiff's attorneys filed a 
protest against the liquidation of that entry at the office of the New York re- 
gional commissioner which “returned a copy of the protest to the plaintiff 
showing that it was denied .. . and noting that the protest was erroneously 
accepted at New York.” (Id. at 128.) “Subsequently, the involved protest was 
received by the district director at the port of Philadelphia” after the 90-day 
protest period had expired. (Id.) The court held that the protest was un- 
timely because: 


[ijt is undisputed that according to section 174.12(d) of the Customs 
Regulations, the appropriate Customs officer for the filing of the protest 
in this case was the district director at Philadelphia, Pa. where the in- 
volved entry was made. 


(81 Cust. Ct. 127, 129.) Like the facts in United China, the protests in Wolf 


D. Barth were filed at an office, the office of the New York regional commis- 
sioner, which had no conceivable connection with the port at which the pro- 
tested entries were entered and liquidated. Further, the courts in both 
United China and Wolf D. Barth noted that the proper port at which to file 
the protests in issue was the port where the entry was filed. 

Finally, HRL 963372 included a quote from the Court of International 


Trade in Po-Chien, Inc. v. United States, 3 C.I.T. 17 (Ct. Intl. Trade 1982): 


By ignorance of the legal requirements or inadvertence, plaintiff ad- 
dressed its communication to the wrong office, at the wrong address. 
Quite understandably, plaintiffs letter was never received at the Los 
Angeles/Long Beach District, the proper [ILLEGIBLE WORDS]. Assum- 
ing, arguendo, that the letter constituted a “protest”, plaintiff failed to 
fulfill an essential filing requirement for jurisdiction to vest in the 
court. 
(Id. at 18.) In that case the applicable statute was 19 U.S.C. § 1514(c)(1) 
(1979) which provided: 
A protest of a decision under subsection (a) of this section shall be filed 
in writing with the appropriate customs officer designated in regula- 
tions prescribed by the Secretary. 








The Customs Regulation applicable, 19 C.F.R. § 174.12(d), was the version 
described above as prior to Customs’ reorganization. 

In Po-Chien the plaintiff argued that a letter “mailed within ninety days 
of liquidation to ‘U.S. Customs Service’ at an address different from that of 
the designated official, suffices as a protest.” (Id. at 18.) That letter “was 
never received by the appropriate customs officials.” Id. We find the facts in 
Po-Chien distinguishable from those in HRL 963372 as well. In Po-Chien 
the purported protest was mailed to the wrong address and never received 
by the proper officials. The Bermo protest however was received timely at 
the port through which the goods had been entered and subsequently actu- 
ally received at the port where the decision to liquidated had been made. 

In Bond, Schoeneck & King v. United States, (51 T.D. 766 (Cust. Ct. 1927)) 
the protests at issue were received by the port of Syracuse, which then was a 
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“subport” of Rochester, within [the then required] 60 days after liquidation. 
The protests were forwarded by the Syracuse port to the port of Rochester 
but were not received at Rochester within 60 days of liquidation of the pro- 
tested entries. The court held that the protests were timely and concluded: 


to hold otherwise would be to make this liberal procedure into a catch 
procedure, and make the timeliness of a protest depend on the diligence 
with which a protest was forwarded ... 


(Id. at 769.) The facts in Bond, Sc hoeneck ¢ & King v. United States are simi- 


lar to those in HRL 963372 and the Customs Court’s rationale is instructive 
in that the protest procedure is a “liberal procedure.” 

First, it appears there is a Customs-created connection between the ports 
of Battle Creek and Detroit. Unlike the two ports in United China & Glass 


Co. v. United States, San Francisco and New Orleans, and the two ports in 


Wolf D. Barth, Philadelphia and New York, in Bermo’s protest the ports of 
Battle Creek and Detroit work together: because there are no Customs offic- 
ers at Battle Creek authorized to liquidate entries, entries filed at Battle 
Creek must be sent on to the Detroit port for liquidation. Therefore, the 
facts at issue in HRL 963372 most closely resemble those in Bond, 
Schoeneck & King v. United States, wherein protests timely filed at Syra- 
cuse, a subport of Rochester, were held to be timely filed—even when not 
forwarded to Rochester with the statutory time limit. The relationship be- 
tween the ports of Battle Creek and Detroit more closely resembles the rela- 
tionship between the Syracuse and Rochester ports than those ports de- 
scribed as comple tely unrelated in United China and Wolf D. Barth. 

Second, in both Wolf D. Barth and Po-Chien, the courts found that under 





19 C.F.R. 174.12(d) the port where the protested goods were entered was the 
proper port for filing the protest. In Wolf D. Barth the court held: 


It is undisputed that according to section 174.12(d) of the Customs 
Regulations, the appropriate Customs officer for the filing of the protest 
in this case was the district director at Philadelphia, Pa. where the in- 
volved entry was made. 


(81 Cust. Ct. 127, 129.) The Po-Chien court stated: 


the requisite administrative protest was not filed with the district direc- 
tor at Los Angeles, the port of entry, . . . 


(3 C.I.T. 17.) Third, the Bermo protest was not mailed to an incorrect ad- 
dress—an indication of carelessness and disregard for the procedure—but 
filed at the port where the protested entry was filed and subsequently actu- 
ally received by the proper Customs officers, as was not the case in Po- 
Chien. - 

Finally, only when read closely, side-by-side and compared, do the defini- 
tions of “port of entry” and “service port” contained in the Customs regula- 
tions, give any indication that a “port of entry” like Battle Creek, is autho- 
rized to perform only limited services as compared with a “service port” like 
Detroit. The definition of “port of entry” states that it is “authorized to ac- 
cept entries of merchandise to collect duties, and to enforce the various pro- 
visions of the Customs and navigation laws.” These words may give the im- 
pression that a port of entry is authorized to conduct any or all of the 
processes associated with the entry of goods, including liquidation and pro- 
test of entries. Nor does the definition of a “service port” include any words 
indicating that the liquidation function is performed only there. And, it is 
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only upon comparing the definition of a “service port” which is defined as of- 
fering “a full range of cargo processing functions . . .” with the definition of a 
“port of entry” does one get the impression that a port of entry offers some- 
thing less than “a full range of cargo processing functions.” 

It is also pertinent that we were unable to find any evidence of notice to 
the importing public that entries of merchandise entered at Battle Creek are 
liquidated at the discretion of the Detroit Port Director. Neither the courtesy 
notice of liquidation, the ACS records, nor the printed bulletin notice ad- 
vised importers that entries filed at Battle Creek were not liquidated there. 
Consequently, there is no evidence to show that an importer making entry 
through the port of entry at Battle Creek, would know or could be expected 
to know that the decision on liquidation of the entry would be that of the 
Port Director at Detroit rather than the Battle Creek Port Director. 
HOLDING: 

Based on the above analysis, the protest was timely filed when it was filed 
at the port through which the protested entry was entered, though not liqui- 
dated, within 90 days of liquidation. Therefore it is proposed that HRL 
963372 be revoked. 


MYLES HARMON, 
Director, 
Commercial Rulings Division. 


a — 


19 CFR PART 177 


REVOCATION OF DECISION CONCERNING EFFECTIVE DUTY 
RATE FOR IMPORTED MERCHANDISE SUBJECT TO A 
TARIFF-RATE QUOTA 


AGENCY: Customs and Border Protection, Department of Home- 
land Security. 


ACTION: Notice of revocation of a decision relating to the effective 
duty rate applicable to imported merchandise subject to a tariff-rate 
quota. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (CBP) is re- 
voking a decision concerning the effective rate of duty applicable to 
merchandise that is subject to a tariff-rate quota. Notice of this pro- 
posed action was published in the Customs Bulletin on October 16, 
2003. No comments were received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Feb- 
ruary 22, 2004. 
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FOR FURTHER INFORMATION CONTACT: Russell Berger, 
Entry Procedures and Carriers Branch, (202) 572-8718. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. 

Accordingly, the law imposes a greater obligation on Customs (now 
Customs and Border Protection (CBP)) to provide the public with im- 
proved information concerning the trade community’s responsibili- 
ties and rights under the Customs and related laws. 

In addition, both the trade and CBP share responsibility in carry- 
ing out import requirements. For example, under section 484 of the 
Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of 
record is responsible for using reasonable care to enter, classify, and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act off 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the Customs Bulletin 
on October 16, 2003, proposing to revoke a protest review decision, 
HQ 958810, dated December 4, 1996, relating to the effective duty 
rate to be applied to imported merchandise under a tariff-rate quota. 
No comments were received in response to the notice of proposed re- 
vocation. As stated therein, the notice also covered any other ruling 
also meriting revocation to the same extent which could exist but 
which was not explicitly identified. 

Toward this latter end, CBP made prudent efforts to search exist- 
ing databases for other rulings in addition to the decision identified. 
However, no further rulings were found. Any party who had received 
an interpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the issue the 
subject of the notice of proposed revocation should have so advised 
CBP during the comment period. An importer’s failure to advise CBP 
of a specific decision not identified in that notice may raise issues of 
reasonable care on the part of the importer or its agents for importa- 
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tions of merchandise subsequent to the effective date of the final de- 
cision on this notice. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking HQ 958810, and 
any other ruling not specifically identified, in order to reflect the 
higher rate of duty properly applicable to the subject merchandise 
consistent with the analysis contained in Headquarters ruling (HQ) 
115991 (Attachment). 

In accordance with 19 U.S.C. 1625(c), HQ 115991 will become ef- 
fective 60 days after its publication in the Customs Bulletin. 


DATED: December 4, 2003 


LARRY L. BURTON, 
Director, 
International Trade Compliance Division. 


TT eter 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


[ATTACHMENT] 


December 4, 2003 
QUO-1-RR:IT:EC 115991 rb 
Category: Quota 
PORT DIRECTOR 
CUSTOMS AND BORDER PROTECTION 
P.O. Box 3130 
Laredo, Texas 78044 


ATTENTION: PROTEST SECTION 


RE: Merchandise subject to tariff-rate quota; Entry incorrectly designated 
as non quota; Quota filled when entry corrected; Over-quota duty rate 
applied to corrected entry; Reconsideration/Revocation of HQ 958810 


DEAR SIR OR MADAM: 

On December 4, 1996, we issued a decision, HQ 958810, in connection 
with an application for further review of a protest (no. 2304~-95—100179). 
Based upon an examination of that protest review decision, we have con- 
cluded that the decision issued in that case was incorrect and should be re- 
voked. The revocation ruling to this effect is set forth below. 


FACTS: 

Certain merchandise, as entered, was classified under a subheading of the 
Harmonized Tariff Schedule of the United States (HTSUS), that was subject 
to a tariff-rate quota. The entry summary for the merchandise was submit- 
ted electronically through the Automated Broker Interface (ABI). At the 
time the entry summary was filed, the lower (in-quota) rate of duty under 
the tariff-rate quota was in effect. However, instead of showing the entry to 
be type 02 (a quota entry), the broker incorrectly indicated the entry type on 
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the entry summary for the merchandise as type 01 (a non-quota entry). This 
resulted in the merchandise not being reported for quota. 

When Customs (now Customs and Border Protection (CBP)), on its own 
initiative, later discovered the error in the filed entry, it was too late to re- 
ject the entry under CBP’s reject policy, so CBP took action at that time to 
correct the entry to reflect that it was a quota entry. When the error in the 
entry was discovered and corrected, the quantity of merchandise subject to 
the in-quota tariff rate had already been reached and the higher (over- 
quota) rate was then in effect. As a result, CBP applied the over-quota rate 
of duty to the merchandise under the corrected entry. 

ISSUE: 

Whether the imported merchandise was lawfully subject to the over-quota 

tariff rate of duty. 


LAW AND ANALYSIS: 

Tariff-rate quotas, in pertinent part, permit a specified quantity of mer- 
chandise to be entered for consumption at a reduced (in-quota) rate of duty 
during a designated period (§ 132.1(b), Customs Regulations; 19 CFR 
132.1(b)). Once the quota is filled, merchandise that is imported in excess of 
the quantity admissible at the in-quota rate is permitted entry at the over- 
quota rate (§ 132.5(b), Customs Regulations; 19 CFR 132.5(b)). 

The effective rates of duty for merchandise imported into the United 
States are governed by 19 U.S.C. 1315. Specifically, section 1315 provides, 
with exceptions not here relevant, that the effective rate or rates of duty on 
any article entered for consumption would be the rate or rates in effect when 
the documents comprising the entry for consumption (the entry summary) 
and any estimated duties then required to be paid have been deposited with 
the Customs Service (now CBP) by written, electronic or such other means, 
as prescribed by regulation. 

In this respect, under § 132.11(b), Customs Regulations (19 CFR 
132.11(b)), merchandise covered by an entry summary for consumption is re- 
garded as entered for purposes of quota priority and shall acquire quota sta- 
tus (1) if the entry summary is in proper form, and duties have been at- 
tached to the entry summary; or (2), should the entry be filed electronically, 
if the entry summary for consumption is in proper form, and the entry/entry 
summary information along with a valid scheduled statement date have 
been successfully received electronically via the Automated Broker Interface 
(ABI) (see also 19 CFR 132.1(d), 132.11(a), 182.11a, 141.64, and 141.68(d)). 
In this context, “quota priority” is the precedence granted to one entry or 
withdrawal for consumption of quota-class merchandise over other entries 
or withdrawals of merchandise subject to the same quota; and “quota status” 
in this context refers to the standing that entitles quota-class merchandise 
to a reduced rate of duty under a tariff-rate quota (19 CFR 132.1(f) and (g)). 

In the instant case, the entry summary was not presented to CBP “in 
proper form,” as required by the Customs Regulations, supra, because the 
broker erroneously indicated the entry as being a non-quota (a type 01) en- 
try, which resulted in the merchandise not being reported at that time for 
quota. Correctly indicating that the entry was a quota (a type 02) entry was 
thus a critical component of the entry summary under the circumstances 
that was reasonably needed for duly ascertaining that the entered merchan- 
dise should be reported for quota and receive quota status (see DMV USA, 
Inc. v. United States, Slip Op. 01-99 (CIT August 10, 2001), Vol. 35 Cust. B. 
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& Dec., No. 35 (August 29, 2001), 46, at 54-55, affd., 37 Fed. Appx. 526, 
2002 U.S. App. LEXIS 13115 (Fed. Cir. June 5, 2002) (entry summary not in 
proper form where critical component omitted which was reasonably re- 
garded as necessary to determine entitlement of merchandise to quota treat- 
ment)). 

Hence, because the entry summary in this case was not presented in 
proper form when initially submitted to CBP, the subject merchandise was 
not flagged for quota, and, as a result, did not gain the benefit of quota-class 
priority and status at that time. Consequently, the merchandise was not en- 
titled to the lower or in-quota rate of duty which was then in effect. 

When CBP later discovered the error in the entry summary, the in-quota 
quantity allowable under the tariff-rate quota had already been reached; as 
such, CBP was constrained to apply the over-quota rate of duty to the mer- 
chandise. To this end, the time that CBP discovered the error in the entry 
summary constituted the time of proper presentation of the entry summary 
for quota purposes (see Customs Directive No. 3230-025A, dated May 5, 
1999 (paragraph 5.5)). 

Against this overall backdrop, therefore, the obligation clearly did not rest 
upon CBP to find and correct the mistake as to entry type when the entry 
summary was filed and before the quota was filled, so that the importer 
could receive the benefit of the in-quota rate of duty then in effect (see also 
19 CFR 141.64 (entry/entry summary documentation may be reviewed be- 
fore acceptance for correctness)). Furthermore, to afford the merchandise 
the lower or in-quota rate of duty after the quota was filled would occasion 
the circumvention of the quota in violation of the law inasmuch as a greater 
amount of merchandise would obtain a lower duty than the quota otherwise 


permitted (see DMV USA, supra, at 55). 


HOLDING: 

The imported merchandise was lawfully subject to the over-quota tariff 
rate under the facts described in this case. HQ 958810 holding to the con- 
trary is hereby revoked. In accordance with 19 U.S.C. 1625(c), this ruling re- 
voking HQ 958810 will become effective 60 days after its publication in the 
CUSTOMS BULLETIN. 

LARRY L. BURTON, 
Director, 
International Trade Compliance Division. 
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OPINION 
BARZILAY, JUDGE: 


I. INTRODUCTION 


This case presents the court with a familiar dilemma: to what ex- 
tent can the statutory scheme that currently controls the process of 
importing goods into the United States accommodate changes in the 
modern practice of international trade logistics as it develops. Before 
the court are the parties’ cross-motions for summary judgment. 
Plaintiff Brother International Corporation (“Brother” or “Plaintiff”) 
asks this court to hold that the Bureau of Customs and Border Pro- 
tection of the Department of Homeland Security (“Customs” or “gov- 
ernment” or “Defendant”)' acted improperly in refusing to allow 
Plaintiff to offset its overpayment against its underpayment of du- 


1 Formerly, the United States Customs Service. 
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ties when Plaintiff asked for “prior disclosure” treatment under 19 
J.S.C. § 1592(c)(4).° Accordingly, Plaintiff seeks a refund in the 
amount of $172,558.79 that it tendered to Customs upon demand 
and interest accrued on that amount. The government counters that 
there is no legal basis for permitting such an offset. The issue in this 
case is whether Customs should have allowed Brother to offset its 
overpayment against its underpayment with respect to different en- 
tries of its merchandise while tendering duties in a prior disclosure 
situation. The court previously took jurisdiction over this matter 
pursuant to 28 U.S.C. § 1581(a). See Brother Intern. Corp. v. United 
States, 27 CIT ___ , 246 F. Supp. 2d 1318 (2003) (“Brother I”). For 
the following reasons, the court will not overturn Customs’ refusal to 
allow the offset.® 


II. BACKGROUND 


Plaintiff Brother is the importer of record of the merchandise in 
question. Pl.’s Stat. of Material Facts not in Dispute (“Pl.’s Facts”) 
{ 1. The merchandise consists of rolls of polyethylene terephthalate 
(“PET”) film sold as refills for printing cartridges used in printers, 
facsimile and multifunction center machines sold by Brother. Id. at 
{ 4. The merchandise entered the United States at the ports of Los 
Angeles and San Francisco in the period from May 1994 to January 


1999. Id. at 5. The merchandise had originally been classified as 
ribbons similar to typewriter ribbons under’ subheading 
9612.10.1020, HTSUS, or as parts of printers under subheading 
8473.30.5000, HTSUS, or as parts of facsimile machines under sub- 
heading 8517.90.0800, HTSUS. Jd. at § 6. In a letter ruling by Cus- 
toms (NY C82343 dated March 5, 1998), Customs determined that 
the merchandise was properly classifiable as photographic film un- 
der subheading 3702.44.0060, HTSUS (1998), dutiable at 3.7% ad 
valorem. Id. ¥ 7; Def.’s Stat. of Additional Material Facts not in Dis- 
pute (“Def.’s Facts”) J 2. In December 1998, Plaintiff undertook a re- 
view of the entries and realized that its various Customs brokers 
had at times used incorrect tariff numbers to classify the merchan- 
dise and, as a result, duties had been overpaid on some entries and 
underpaid on other entries. Aff. of Carolyn Ferrier, Brother’s Cus- 
toms Manager (“Ferrier Aff.”) {4 4, 6. The employee who discovered 


2Subsection 1592(c)(4) (“prior disclosure”) constitutes an exception to penalties that an 
importer would otherwise owe due to fraud or grossly negligent or negligent conduct while 
entering merchandise into the United States. In particular, if the importer discloses such 
conduct prior to and without knowledge of the commencement of a formal investigation, 
and tenders duties “of which the United States is or may be deprived” because of the viola- 
tion, it escapes all or a portion of such penalties. 


3 Those familiar with this matter in its entirety will recognize, as does this court, that it 
has been exceptionally well lawyered throughout. Nevertheless, the court must interpret 
the statutory scheme as it is and not as, perhaps, it should be. 
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the misclassifications had been hired by Brother as its Customs 
Manager on November 9, 1998. Jd. at § 1. Prior to her tenure, no one 
at Brother was responsible to conduct post-entry audits such as the 
one that led to the discovery. Jd. at ¥ 3. 

On December 23, 1998 and later on January 21 and 22, 1999, 
Brother submitted letters to Customs informing it of the incorrect 
classifications and seeking prior disclosure treatment to avoid penal- 
ties on underpayments. Jd. at § 9, 10; Def:’s Facts { 3. On April 30, 
1999, Brother asked Customs to “offset” the overpayments against 
the underpayments and tendered a check in the amount of 
$29,125.14 as the net amount of duties due. Pl.’s Facts ¥ 10; Def.’s 
Facts J 4. On May 5, 1999, Customs informed Brother that it would 
not allow the requested offset and demanded the remainder of the 
underpayments, totaling $172,558.79.* Pl.’s Facts | 12; Def.’s Facts 
q 5. Specifically, Customs explained: 


Your arguments against U.S. Customs disallowing offsets in 
prior disclosures have been noted. However, they have not 
changed our office’s position with respect to Section 162.74(c) of 
the Customs Regulations (19 C.F.R. § 162.74(c) [1999]) which 
requires that the disclosing party tender any actual loss of 
duties, taxes and fees either at the time of the claimed prior 
disclosure, or within 30 days after Customs notifies the per- 
son in writing of his or her calculation of the actual loss of du- 
ties, taxes and fees. According to 19 C.F.R. § 162.71(a)(1), “ac- 
tual loss of duties” means the duties of which the Government 
has been deprived by reason of the violation in respect of en- 
tries on which liquidation had become final. Our office main- 
tains that ... the loss of duties resulting from a violation of 19 
U.S.C. § 1592 cannot represent the net difference between 
overpayments and underpayments relating to the merchandise 
involved in the violation. 


Letter from Eileen C. McCarthy, Fraud Coordinator, Trade Compli- 
ance, U.S. Customs Service to Sandra Liss Friedman, Esq., Barnes, 
Richardson & Colburn (dated May 5, 1999) (“May 5 letter”) in Fer- 
rier Aff. Ex. 4. Customs added, “If the duties requested are not re- 
ceived within 30 days of this letter, Customs will initiate an action to 
recover the duties and full penalties under 19 U.S.C. § 1592.” Id. On 
May 24, 1999, Brother tendered the entire amount, and on July 19, 
1999, filed a protest against such payment. Pl.’s Facts at | 13, 14. 


On October 22, 1999, Customs denied the protest.” Jd. at ¥ 15. 


4 Customs calculated the total amount of underpayments as $201,683.93 and subtracted 
$29,125.14 Brother already paid on April 30, 1999 

5In Brother I, denying Customs’ contentions, this court determined that there were a 
valid protest and denial of that protest. Specifically, the court decided that Customs’ de- 
mand of the additional amount in the May 5 letter was a protestable action because it con- 
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I1t. DISCUSSION 
A. Summary Judgment. 


Summary judgment is appropriate if the court determines that 
“the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” USCIT R. 56(c); Anderson 
v. Liberty Lobby, Inc., 477 U.S. 242, 248-50 (1986). Here, both par- 
ties moved for summary judgment and maintain that there are no 
genuine issues of material fact to be resolved by a trial. Pl.’s Mem. of 
Law in Supp. of Mot. for Summ. J. (“Pl.’s Br.”) at 4; Def.’s Mem. in 
Supp. of its Cross-Mot. for Summ. J. and in Opp. to Pl.’s Mot. for 
Summ. J. (“Def.’s Br.”) at 5. The court agrees and accordingly finds 
that summary judgment is appropriate in this case.°® 


B. Plaintiff's Contentions. 


Plaintiff Brother presents five substantive arguments in favor of 
allowing offsets in prior disclosures. First, Brother argues that Cus- 
toms’ refusal to allow an offset is not required by the statute and is 
solely a policy decision set forth in the Treasury Decision (“T.D.”) 79- 
160, 13 Cust. B. & Dec. 398 (1979), and, therefore, lacks any other 
legal premise. Pl.’s Br. at 5. According to Brother, contrary to the po- 
sition taken in T.D. 79-160, which rejected offsets in prior disclo- 
sures, the legislative history of the Customs Procedure Reform and 
Simplification Act of 1978, Pub. L. 95-410, (“Simplification Act”) 
shows the clear intention of the Congress to require Customs to 
“adopt flexible policies which would take into account the totality of 
an importer’s activities.” Id.; see also S. Rep. No. 95-778, reprinted 
in 1978 U.S.C.C.A.N. 2211, 2212 (stating as the objective of the Sim- 
plification Act “to permit the establishment of more efficient and 
flexible procedures” with regard to import transactions). As an ex- 
ample, Brother points to the Senate Report’s endorsement of an Au- 
tomated Merchandise Processing System (“AMPS”), which, had it 
been adopted, would have allowed importers to make a single pay- 
ment on various entries and to apply credit balances to amounts due, 
including penalties. 

Further, in its reply, Brother adds that T.D. 79-160 deserves nei- 
ther the Skidmore, nor the Chevron deference, as implied by the gov- 
ernment’s arguments. Pl.’s Mem. in Opp. to Def.’s Cross-Mot. for 


stituted a “charge” or “exaction” within the meaning 19 U.S.C. § 1514(a)(3). Brother I, 246 
F. Supp. 2d at 1323. Customs continues to dispute that there was a valid protest and denial 
of protest in this case, Def.’s Response to Pl.’s Stat. of Material Facts not in Dispute {4 14, 
15, while also allowing that the “case is ripe for summary judgment,” Def.’s Mem. in Supp. 
of its Cross-Mot. for Summ. J. and in Opp. to Pl.’s Mot. for Summ. J. (“Def.’s Br.”) at 5. 

6 As mentioned in the preceding footnote, the material dispute as to whether there were 
a valid protest and denial of protest has already been decided by the court in Brother I. 
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Summ. J. and in Reply to Def.’s Mem. in Opp. to Pl.’s Mot. for Summ. 
J. (“Pl.’s Reply”) at 2-7; see also Skidmore v. Swift, 323 U.S. 134 
(1944); Chevron U.S.A., Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837 (1984). Brother explains that Customs’ position on 
offsets was never reduced to a regulation, and that the text of the no- 
tice of T.D. 79-160 could not constitute sufficient notice on the issue 
of offsets because it did not mention the issue. See 43 Fed. Reg. 
53,453, 53,455 (Nov. 16, 1978) (stating that the proposed section 
162.71 of the regulations would define “loss of duties,” “actual loss of 
duties,” “potential loss of duties,” “noncommercial importation,” 
“clerical error,” and “mistake of fact”). Brother further asserts that, 
even if a type of deference were applicable to T.D. 79-160, the condi- 
tions of such deference have not been met under either Skidmore or 
Chevron. 

Second, Brother maintains that there is no precedent prohibiting 
the type of offsets requested in this case. Pl.’s Br. at 7. To that end, 
Brother distinguishes this Court’s decision in United States v. 
Snuggles, Inc., 20 CIT 1057, 937 F. Supp. 923 (1996), which rejected 
offsets, and two subsequent Customs rulings that followed Snuggles 
(HQ 546318 (Dec. 31, 1996) and HQ 547037 (July 12, 1999)). Brother 
maintains that, unlike here, in these cases either there was no pro- 
test, or the case did not involve prior disclosure, or overpayments did 
not flow from the error that gave rise to the violations. Brother fur- 
ther explains that “la]llowing an offset in the instant circumstances 
... would not open the floodgates to allow disclosing parties to re- 
visit any errors they have made, since it would be confined to over- 
payments made in the entries listed in the prior disclosure and aris- 
ing from the same acts that formed a basis for that disclosure.” Id. at 
10. 

Third, Brother points to the Internal Revenue Service's (“IRS”) al- 
lowance of offsets in similar situations. Pl.’s Br. at 10; see also 26 
U.S.C. § 6402(a) (allowing a “credit [of] the amount of [any] overpay- 
ment, including any interest allowed thereon, against any liability in 
respect of an internal revenue tax”). According to Brother, methods 
adopted by a “sister” agency, although not controlling, are relevant 
to the disposition of a Customs case. Brother implies that the goals 
of the prior disclosure provision would be better served by allowing 
offsets because the provision “is meant to encourage voluntary dis- 
closure and thus ensure that the information received by Customs is 
accurate.” Jd. at 12. 

Fourth, Brother contends that Customs’ policy position is in fact 
inconsistent with important goals of recent and past Customs legis- 
lation. Jd. Brother presents that the main objective of the Customs 
Modernization and Informed Compliance Act, enacted as Title VI of 
the North American Free Trade Agreement Implementation Act, 
Pub. L. No. 103—182, 107 Stat. 2057 (Dec. 8, 1993), (“Mod Act”) is to 
provide incentives to importers to comply with Customs laws and 
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regulations and to voluntarily reveal violations that have occurred. 
Brother emphasizes that Customs’ policy of disallowing offsets would 
counter this objective by “discourag|ing] importers from coming for- 
ward to report violations because they will more likely than not be 
forced to needlessly tender additional duties that could be offset if 
only Customs would allow.” Jd. Brother adds that currently Customs 
allows offsets during the course of a Customs audit pursuant to sec- 
tion 382 of the Trade Act of 2002, Pub. L. No. 107-210, 116 Stat. 933, 
992, codified at 19 U.S.C. § 1509(b)(6)(A) (2002). Therefore, Brother 
contends, importers would likely wait for an audit rather than come 
forward with a prior disclosure as they would receive more favorable 
treatment during an audit. According to Brother, this “anomalous” 
result should be avoided. 

Fifth, Brother believes that the “essence of the prior disclosure 
provision is that the disclosing party must reveal the circumstance 
of the violation, and make the government whole for any losses suf- 
fered as a result of its conduct.” Pl.’s Br. at 15. Brother asserts that 
in this case, however, Customs would receive a “windfall” because it 
would not have been entitled to collect the amounts of underpay- 
ments “but for” the revelations of the prior disclosure. Jd. Brother 
explains that “had Brother’s Customs brokers correctly classified the 
merchandise covered by the entries listed in that disclosure, Cus- 
toms would only have received an additional $29,125.14, an amount 
undisputed by Brother, not the additional $172,558.79 demanded by 
Customs” in the May 5 letter. Jd. at 15-16. Brother concludes that it 
“should not now be penalized by being required to submit an extra 
$172,558.79 that Customs would never have been entitled to, had 
these errors not been committed,” especially given that Brother 
acted promptly to rectify the situation upon learning of the incorrect 
classifications. Jd. at 16. To support this argument, Brother relies on 
Pentax Corp. v. Robinson, 125 F.3d 1457 (Fed. Cir. 1997), amended 
on reh’g, 135 F.3d 760 (Fed. Cir. 1998), and United States v. Menard, 
16 CIT 410, 795 F. Supp. 1182 (1992), aff'd in part, vacated in part, 
64 F.3d 678 (Fed. Cir. 1995), which, while factually different, stand 
(in the formulation urged by Brother) for the proposition that the 
government is entitled to collect only that amount of duties which 
would make it “whole,” and nothing in excess of that amount. 
Brother reiterates that “[i]f the effect of disallowing the offset is to 
allow the government to collect an amount over and above that of 
which it has suffered deprivation, that charge or exaction is im- 
proper.” Pl.’s Reply at 13-14. 


C. Defendant’s Contentions. 


The government makes essentially three main arguments in oppo- 
sition. First, the government urges the court to treat separate provi- 
sions of the statute separately. Def.’s Br. at 6. In particular, the gov- 
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ernment urges that section 1592 of Title 19 of the United States 
Code, which includes the prior disclosure provision in subsection 
(c)(4), relates only to duties of which the government has been de- 
prived (that is, underpayments) while the refund of overpayments is 
governed by sections 1514 (providing for the filing of a timely protest 
within 90 days from the notice of liquidation or the date of protested 
decision) and 1520(c)(1) (allowing refunds after liquidation due to in- 
advertent errors within one year of liquidation). Jd. at 6, 10-12. The 
government further asserts that “Brother has failed to provide any 
authority for the proposition that the ‘revenue lost’ must be a ‘net’ 
figure consisting of the total amounts of duties that were underpaid 
reduced by any amounts that the entity who submitted the false 
statements overpaid on other transactions.” Def.’s Reply to Pl.’s Re- 
sponse to Def.’s Cross-Mot. for Summ. J. (“Def.’s Reply”) at 7. The 
government believes that a decision in favor of Brother “would evis- 
cerate the provisions of [section] 1592 that permit the assessment of 
monetary penalties based on the level of culpability.” Jd. 

Second, the government argues that a decision in favor of Brother 
would disturb the finality of the liquidation of Brother’s entries. The 
government explains that, even though the court in Brother I had 
decided that Customs’ demand of $172,558.79 constituted a “charge 
or exaction” within the meaning of subsection 1514(a)(5), “Brother 
never followed the proper procedures for seeking a refund of any 
overpayments made at liquidation and, under the plain language of 
the relevant statute, the liquidations of those entries are now final.” 
Def.’s Br. at 13. According to the government, through prior disclo- 
sure, Brother attempts “not only to avoid penalties on the numerous 
entries for which it underpaid duties, but also to recover duties that 
it overpaid on its now-final entries.” Jd. 

Third, the government emphasizes that Brother’s overpayments 
and underpayments were made on different entries, and not on the 
same entries. Jd. at 6, 10. To that end, the government explains that 
the regulations implementing section 1592 (19 C.F.R. §§ 162.70- 
162.80), while expressly addressing payments to Customs of the “ac- 
tual loss of duties” in section 162.71, makes no mention of refund by 
Customs. Jd. at 6—7. In fact, the government adds that in T.D. 79- 
160 Customs rejected that particular interpretation.’ There, Cus- 
toms explained that “[a]s stated in proposed section 162.71(a)(1), the 
term ‘actual loss of duties’ refers to the duties which the Government 
is deprived of by a violation in respect of a liquidated entry.” T.D. 


7In a footnote, the government adds that because T.D. 79-160 was adopted after notice 
and comment it should be afforded the Skidmore deference suggested in United States v. 
Mead Corp., 533 U.S. 218 (2001). Def.’s Br. at 7 & n.3. 
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79-160, 13 Cust. B. & Dec. at 403. While acknowledging that there 
may not be “actual loss of duties” if there was an overpayment on a 
particular entry, Customs went on to say that it “does not believe, 
however, that [the Simplification Act] may be construed as contem- 
plating any reduction in the actual loss of duties on an entry because 
the violator may have made an erroneous overpayment of duties on 
other entries.” Id. at 403—4 (emphasis added). 

Moreover, the government asserts that “Brother has not explained 
how offsetting overpayments and underpayments made on different 
entries months or even years apart furthers” the goal of the Simplifi- 
cation Act “to provide more efficient and flexible procedures for han- 
dling customs transactions.” Def.’s Br. at 8. “On the contrary,” the 
government suggests, “efficiency is much more likely to be achieved 
by enforcement of specific time limits for finalizing a transaction.” 
Id. (emphasis omitted). With respect to the AMPS, the government 
observes that the system was never adopted and, even if it were, the 
system would have provided monthly statements on monthly cycles, 
and would not have allowed offsets on entries that are at times years 
apart. Id. at 9. 

Further, the government refers to the 2002 amendment of section 
1509 of Title 19 which now allows offsets in Customs’ audits. Al- 
though not entirely clear, the government’s argument seems to be 
that because Congress expressly allowed offsets only in audits, it did 
not intend the grant to apply to any other situation besides audits. 
In a similar vein, the government also argues that because section 
1592 is “silent with respect to overpayments,” the court “should not 
read language into a statute without a clear indication of the draft- 
ers’ intent.” Jd. at 14 (footnote and citations omitted). The govern- 
ment adds that Brother failed to show that the drafters intended the 
prior disclosure provision “to embrace the situation where an im- 
porter determines, years after an entry has liquidated and long after 
the time for filing a protest has passed,” that a mistake had oc- 
curred. Id. at 15. The government argues that regardless of Broth- 
er’s contentions, a decision in Brother’s favor would spur more litiga- 
tion or create a greater administrative burden, and additionally 
provide an incentive to importers to purposefully underpay on some 
entries so to take advantage of an offset. 

Finally, the government’s papers contain multiple references to 
this Court’s decision in United States v. Snuggles, 20 CIT 1057, 937 
F. Supp. 923 (1996). The government’s main point is that, even 
though factually different, the Snuggles decision is relevant to this 
case because it reinforced finality of liquidations, id. at 17, and that 
the Snuggles plaintiff, like Brother, did not file a timely protest 
against liquidation of its entries, id. at 12. 
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D. Analysis. 


This is a case of first impression.® The issue is whether Customs 
should have allowed Brother, which sought prior disclosure treat- 
ment, to offset its overpayments against its underpayments with re- 
spect to multiple entries of Brother’s merchandise. The court finds 
that under the statute Customs was not required to allow the offset 
advocated by Plaintiff. 

Plaintiff's proposed offset of overpayments against underpay- 
ments conflicts with the statutory scheme in the following manner. 
First, by asking for an offset, Plaintiff in effect seeks a refund of 
overpayments it mistakenly paid to Customs because of the incorrect 
classification upon entry of the product at issue. However, unfortu- 
nately for Brother here, there are two statutory bars to prevent an 
importer from collecting such a refund from the government. One re- 
sides in 19 U.S.C. § 1514(a) which provides that a decision of Cus- 
toms shall be final regarding the liquidation or reliquidation of an 
entry unless a protest is filed. The other bars a refund unless Cus- 
toms is alerted to a mistake of fact prior to one year after the date of 
liquidation. See 19 U.S.C. § 1520(c)(1). In its April 30, 1999 letter 
tendering the net amount to Customs, Brother included entries dat- 
ing back to March 26, 1994. Ferrier Aff. Ex. 3. Brother failed to pro- 
test the liquidation of any of these entries within 90 days from the 


notice of liquidation as provided in subsection 1514(c). Moreover, by 
the time Brother asked for an offset, all of the entries for which 
there was an overpayment had been liquidated more than a year 
prior to that date (whether that date is April 30, 1999, or May 24, 
1999 when Brother tendered the additional $172,558.79 demanded 
by Customs, or July 19, 1999 when Brother filed a protest).? Under 
either subsection 1514(a) or 1520(c)(1), Brother is not entitled to a 


refund on such entries.?° 


8This Court’s decision in United States v. Snuggles, Inc., 20 CIT 1057, 937 F. Supp. 923 
(1996), is not directly on point. In Snuggles, the issue of offset involved a single entry and 
multiple violations, and there was no protest in that case, which was a penalty action 
brought by the government. 

9 Specifically, the earliest San Francisco entry is dated March 26, 1994, for which 
Brother overpaid the government $338.37 while the most recent “overpayment” entry at the 
same port was on June 1, 1997 in the amount of $114.30. The earliest Los Angeles entry, on 
the other hand, was on May 20, 1994 with a $1,820.77 overpayment and the most recent 
was on July 16, 1997, for which overpayment was $679.89. 

10The court notes, however, that there is no such time limitation on Customs to collect 
past duties owed, either in section 1592 or in subsection 1505(b), which governs collection or 
refund of duties, fees, and interest due upon liquidation or reliquidation. See also The Com- 
munications, Inc. v. United States, 18 CIT 358, 361 (1994) (observing that subsection 
1505(b) does not specify any time limit on the collection of duties). For similar reasons, 
Plaintiff’s argument that the government should not be able to collect any amount beyond 
what makes it “whole” fails. Even though the government would not have been entitled to 
those duties but for Brother’s error, it is nevertheless the case that there is no statutory ex- 
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The fact that Brother sought the refund in the context of a prior 
disclosure does not alter this conclusion. The prior disclosure provi- 
sion in subsection 1592(c)(4) does not contemplate overpayments or 
any refund for such overpayments. Even had Congress provided for 
offsets under subsection 1592(c)(4), however, it is not entirely clear 
that the one-year limitation on refunds contained in subsection 
1520(c)(1) would have been altered. When Congress amended section 
1509 of Title 19 to allow offsets on multiple entries in Customs’ au- 
dits, it specifically stated that such a grant should not be “construed 
to authorize a refund not otherwise authorized under section” 1520. 
Trade Act of 2002, § 382. The court is guided by Congress’ clear in- 
tention to preserve section 1520 (and the one-year time limit on re- 
funds provided therein) for offsets during audits under section 1509, 
and cannot, therefore, disturb the time limit set out in section 1520 
in a prior disclosure case brought under subsection 1592(c)(4). 

Furthermore, allowing the offset advocated by Plaintiff would un- 
dermine the current statutory scheme, which continues to be based 
on the calculation of duties on discrete entries. Plaintiff urges that 
multiple entries far apart in time should be treated together and 
that the payments on those entries should be offset against one an- 
other. Yet, there is no basis in the statute or regulations to permit an 
importer, on its own initiative, to determine which of its entries 
should be treated together, if any, even allowing that its overpay- 
ments and underpayments pertained to the same merchandise and 
arose from the same violation. In T.D. 79-160, adopted in 1979, Cus- 
toms announced its policy to disallow offsets on multiple entries in 
prior disclosures under subsection 1592(c)(4) of the statute and sec- 
tion 162.71 of the regulations. Regardless of whether the govern- 
ment’s case here is based on this T.D.,"! it nevertheless represents a 
position long held by Customs, which the agency continues to defend 
before this court. The court is aware of Customs’ previously stated 
intention to switch to an account-based system, which will permit 
debits and credits on accounts, as part of its modernization efforts,” 
and agrees with Plaintiff that such a system is likely to yield ease of 
administration and accuracy. However, Customs’ adoption of an 
account-based system must await changes in the statute — changes 
that may be initiated only in the United States Congress. Without 
an indication from Congress as to the treatment of multiple entries 


ception for the factual situation presented here where Brother did not avail itself of relief 
provided under either 19 U.S.C. § 1514(a) or § 1520(c). 


11 The government explicitly states that its case is not based on T.D. 79-160 and takes no 
position on the degree of deference owed to this T.D. See Def.’s Reply at 2. On the other 
hand, Plaintiff urges that no deference is owed because the notice announcing T.D. 79-160 
did not cover the issue of offsets. Because this decision does not rest on the deference owed 
to T.D. 79-160, the court need not reach the “notice” issue. 


12 See, e.g., ACE & Modernization: Overview of Key Features for the Trade, available at 
http://www.customs.gov. 
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in a prior disclosure and given the agency’s opposition, the court will 
not permit an importer to aggregate its entries in the manner re- 
quested here.*® 

Moreover, the court disagrees with Plaintiff’s arguments that a de- 
cision in favor of Customs in this case would erode the goals of the 
prior disclosure provision. Plaintiff argues that importers are not 
likely to come forward if they are not allowed an offset in prior dis- 
closures. However, the reason for importers to make use of the prior 
disclosure provision is to avoid penalties prior to the commencement 
of a formal investigation regardless of the existence of potential off- 
sets. In fact, an importer that does not reveal an error it discovered 
and waits for an audit to be performed runs the risk of incurring 
penalties. ‘* 


IV. CONCLUSION 


For all the foregoing reasons, Plaintiff's Motion for Summary 
Judgment is denied, and Defendant’s Cross-Motion for Summary 
Judgment is granted. A separate judgment will be entered accord- 
ingly. 


Slip Op. 03-157 


DUPONT TEIJIN FILMS USA, LP, MITSUBISHI POLYESTER FILM OF 
AMERICA, LLC, AND TORAY PLASTICS (AMERICA), INC., PLAINTIFFS, 
v. UNITED STATES, DEFENDANT, AND POLYPLEX CORPORATION LIM- 
ITED, DEFENDANT-INTERVENOR. 


Consol. Court No. 02—00463 


[Plaintiffs’ motions for preliminary injunction and to supplement administrative 
record denied.] 


Dated: December 4, 2003 


Wilmer, Cutler & Pickering (John D. Greenwald, Ronald I. Meltzer, Lynn M. Fischer 
and Lisa Pearlman) for plaintiffs 

Peter D. Keisler, Assistant Attorney General, David M. Cohen, Director, Jeanne E. 
Davidson, Deputy Director, Commercial Litigation Branch, Civil Division, United 


13 For example, the Congress specifically permitted offsets on multiple entries in audits. 
See Trade Act of 2002, § 382; H.R. Conf. Rep. 107-624 (July 26, 2002) (giving an example of 
offsets on different entries). 

14¥or similar reasons, Plaintiff’s other policy arguments must fail in the face of statu- 
tory requirements. For example, while it may be relevant under certain circumstances, the 
IRS practices have no direct bearing on Customs’ practice given that the two agencies ad- 
minister two different statutes. 
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States Department of Justice (Paul Kovac), Scott D. McBride, Office of the Chief 
Counsel for Import Administration, United States Department of Commerce, of coun- 
sel, for defendant 

Coudert Brothers LLP (Kay C. Georgi and Mark P. Lunn) for defendant-intervenor. 


OPINION 
RESTANI, Chief Judge: 


Plaintiffs move the court for the entry of a preliminary injunction 
that (1) enjoins the United States Bureau of Customs and Border 
Protection (“Customs”) from liquidating entries of polyethylene 
terephthalate film, sheet, and strip (“PET film”) produced and/or ex- 
ported by Polyplex Corporation Ltd. (“Polyplex”), which have been 
entered or withdrawn from warehouse on or after July 1, 2002, the 
date of the final amended determination of sales at less than fair 
value and antidumping duty order, and (2) orders the United States 
Department of Commerce (“Commerce” or “the Department”) to is- 
sue instructions suspending liquidation on all such entries or with- 
drawals from warehouse, pending the final resolution of this action 
and any appeals thereto. Commerce and Polyplex both oppose the 
motion primarily on the ground that Plaintiffs have failed to estab- 
lish the threat of immediate irreparable harm. 


Background 


On May 16, 2002, the United States Department of Commerce 
published its final determination that PET film from India is being 
sold, or is likely to be sold, in the United States at less than fair 
value (“LTFV”). Polyethylene Terephthalate Film, Sheet, and Strip 
From India, 67 Fed. Reg. 34,899 (Dep’t Commerce May 16, 2002) (fi- 
nal) {hereinafter Final Determination]. The Department, however, 
determined to exclude Polyplex from the affirmative determination 
on the ground that, after adjusting Polyplex’s cash deposit to account 
for export subsidies found in a companicn countervailing duty inves- 
tigation, Polyplex’s margin of dumping was, “in reality,” de minimis. 
Id. at 34,901. Accordingly, the Department issued a negative LTFV 
determination as to Polyplex. See id. 

On July 9, 2003, the court remanded the Final Determination to 
Commerce, holding that the Department’s decision to exclude 
Polyplex from the antidumping duty order on the basis of a zero cash 
deposit rate, despite a 10.34 percent dumping margin, was not in ac- 
cordance with law. Dupont Teijin Films USA, LP v. United States, 
273 F. Supp. 2d 1347, 1352 (Ct. Int'l Trade 2003). On August 11, 
2003, the Department reversed its LTFV determination as to 
Polyplex and decided to include Polyplex in the antidumping duty 
order because its dumping margin was greater than de minimis, de- 
spite its cash deposit rate of zero. Plaintiffs filed their motion for a 
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preliminary injunction on September 8, 2003. On October 28, 2003, 
Plaintiffs filed a motion to supplement the administrative record 
with Commerce’s liquidation instructions to Customs on PET film 
from India. 


Discussion 


As an initial matter, the court denies Plaintiffs’ motion to supple- 
ment the record. The court need not look outside the record to decide 
whether the motion for preliminary injunction should be granted. 
Furthermore, Plaintiffs have failed to justify the court’s consider- 
ation of matters outside the administrative record on incompleteness 
or any other ground. See Flli De Cecco di Filippo Fara San Marino 
S.p.A. v. United States, 980 F. Supp. 485, 487 (Ct. Int'l Trade 1997) 
(“A court will only consider matters outside of the administrative 
record when there has been a ‘strong showing of bad faith or im- 
proper behavior on the part of the officials who made the determina- 
tion’ or when a party demonstrates that there is a ‘reasonable basis 
to believe the administrative record is incomplete.’ ”). 

Plaintiffs’ motion for a preliminary injunction also fails. The court 
will only grant the “extraordinary remedy” of preliminary injunction 
if Plaintiffs establish: (1) the threat of immediate irreparable harm; 
(2) their likelihood of success on the merits; (3) the public interest 
would be better served by the requested relief; and (4) the balance of 
hardship on all the parties favors Plaintiffs. Altx, Inc. v. United 
States, 211 F. Supp. 2d 1378, 1380 (Ct. Int'l Trade 2002) (citing Ze- 
nith Radio Corp. v. United States, 710 F.2d 806, 809 (Fed. Cir. 
1983)). This case is factually similar to Altx and, based on that pre- 
cedent, Plaintiffs’ motion for a preliminary injunction must be de- 
nied. 

Just like the plaintiff in Altx, Plaintiffs here rely on Zenith for the 
proposition that, because the Department has rendered an affirma- 
tive LTFV determination with respect to Polyplex following the 
court’s initial remand, the court must find irreparable harm to the 
domestic industry. However, “Zenith does not apply here because the 
instant case involves an appeal of [an antidumping] determination 
in an investigation, rather than an administrative review.” Id. Fur- 
thermore, the court has repeatedly held that liquidation of entries 
alone does not constitute irreparable harm in the context of a nega- 
tive LTFV determination even where, as here, the Department re- 
verses itself and renders an affirmative determination on remand. 
Sandoz Chemicals Corp. v. United States, 17 CIT 1061, 1063 (1993); 


1The Rules of the United States Court of International Trade generally require that a 
motion for preliminary injunction to enjoin the liquidation of entries be filed within 30 days 
of the filing of a complaint. This requirement is waived “for good cause shown.” USCIT R. 
56.2(a). In the present dispute, neither Polyplex nor Commerce argues that the motion was 
untimely filed, so the court will address the motion on the merits. 
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Trent Tube Div., Crucible Materials Corp. v. United States, 14 CIT 
587, 588, 744 F. Supp. 1177, 1179 (1990). Plaintiffs must present ad- 
ditional evidence of immediate irreparable harm if their motion is to 
prevail. See Altx, 211 F. Supp. 2d at 1381. Speculative evidence of 
harm is insufficient. Trent Tube, 14 CIT at 589, 744 F. Supp. at 1179. 

Applying the foregoing principles to the present case, the court 
finds that Plaintiffs have failed to establish the threat of immediate 
irreparable harm if the injunction does not issue. Plaintiffs argue 
that they will suffer irreparable harm absent preliminary injunctive 
relief because Polyplex’s entries from July 1, 2002 through June 30, 
2003 will not be subject to an administrative review. As discussed 
above, however, liquidation of Polyplex’s entries, even in light of the 
Department’s affirmative LTFV determination on remand, is not 
enough to establish irreparable harm.’ Plaintiffs have failed to offer 
any additional evidence of immediate irreparable harm from the liq- 
uidation of Polyplex’s entries, and, accordingly, their motion fails. 


Conclusion 


For all of the foregoing reasons, Plaintiffs’ motion for preliminary 
injunction is DENIED. SO ORDERED. 


A 


Slip Op. 03-158 
BEFORE: SENIOR JUDGE NICHOLAS TSOUCALAS 


NSK LTD. AND NSK CORPORATION; NTN CORPORATION, NTN BEAR- 
ING CORPORATION OF AMERICA, AMERICAN NTN BEARING MANU- 
FACTURING CORPORATION, NTN DRIVESHAFT, INC. AND NTN- 
BOWER CORPORATION; AND TIMKEN U.S. CORPORATION, PLAINTIFFS 
AND DEFENDANT-INTERVENORS, v. UNITED STATES, DEFENDANT, 
Koyo SEIKO Co., LTD. AND KOYO CORPORATION OF U.S.A.; AND 
NACHI-FUJIKOSHI CORP., NACHI AMERICA, INC. AND NACHI TECH- 
NOLOGY, INC., DEFENDANT-INTERVENORS. 


Consol. Court No. 98—07—02527 


JUDGMENT 


This Court, having received and reviewed the United States De- 
partment of Commerce, International Trade Administration’s (“Com- 
merce”) Final Results of Redetermination Pursuant to Court Remand 


2 Because Plaintiffs have failed to show irreparable harm, the court need not address 
whether they have established the other three elements required for the issuance of a pre- 
liminary injunction. Altx, 211 F. Supp. 2d at 1382 (citation omitted). 
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(“Remand Results”), NSK LTD. v. United States, 27 CIT ___ , 277 F. 
Supp. 2d 1332 (2003), comments of NTN Corporation, NTN Bearing 
Corporation of America, American NTN Bearing Manufacturing Cor- 
poration, NTN Driveshaft, Inc. and NTN-Bower Corporation and 
Commerce’s response, holds that Commerce duly complied with the 
Court’s remand order, and it is hereby 

ORDERED that the Remand Results filed by Commerce on Sep- 
tember 25, 2003, are affirmed in their entirety; and it is further 

ORDERED that since all other issues have been decided, this 
case is dismissed. 


Slip Op. 03-159 
BEFORE: SENIOR JUDGE NICHOLAS TSOUCALAS 


ELKEM METALS COMPANY AND GLOBE METALLURGICAL INC., PLAIN- 
TIFFS, v. UNITED STATES, DEFENDANT, AND RIMA INDUSTRIAL S/A, 
DEFENDANT-INTERVENOR. 


Court No. 02—00232 


The United States moves to dismiss the action brought by plaintiffs, Elkem Metals 
Company and Globe Metallurgical Inc. (collectively “Elkem Metals”), pursuant to 
USCIT R. 12(b)(1). The United States further requests that, if its motion is denied, 
the Court extend the time in which responses are due to plaintiffs’ motion for judg- 
ment upon the agency record. Defendant-intervenor, RIMA Industrial S/A (“RIMA”), 
subsequently moves to strike portions of plaintiffs’ opposition to defendant’s motion to 
dismiss pursuant to USCIT R. 12(f). 

Held: For reasons stated below, defendant-intervenor’s motion to strike is denied. 
Defendant’s motion to dismiss is denied. Defendant and defendant-intervenor have 
thirty (30) days from the issue date of this opinion to respond to plaintiffs’ R. 56.2 mo- 
tion. 


December 9, 2003 


Piper Rudnick LLP (William D. Kramer) for plaintiffs, Elkem Metals Company and 
Globe Metallurgical Inc. 

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Reginald T. 
Blades, Jr.); of counsel: Barbara J. Tsai, Office of Chief Counsel for Import Adminis- 
tration, United States Department of Commerce, for the United States, defendant. 

Greenberg Traurig, LLP (Philippe M. Bruno) for defendant-intervenor, RIMA Indus- 
trial S/A. 


MEMORANDUM OPINION 


TSOUCALAS, Senior Judge: The United States moves to dis- 
miss the action brought by plaintiffs, Elkem Metals Company and 
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Globe Metallurgical Inc. (collectively “Elkem Metals”), pursuant to 
USCIT R. 12(b)(1). The United States further requests that, if its 
motion is denied, the Court extend the time in which responses are 
due to plaintiffs’ motion for judgment upon the agency record. 
Defendant-intervenor, RIMA Industrial S/A (“RIMA”), subsequently 
moves to strike portions of plaintiffs’ opposition to defendant’s mo- 
tion to dismiss pursuant to USCIT R. 12(f). 


DISCUSSION 


The United States Department of Commerce (“Commerce”) con- 
tends that this Court lacks subject matter jurisdiction to hear this 
action because the case is moot. See Def.’s Mot. Dismiss Lack of Ju- 
risdiction as Moot & Mot. Suspend Briefing Upon the Merits Pend- 
ing Decision Upon the Mot. Dismiss (“Def.’s Mot.”) at 1. Specifically, 
Commerce argues that the relief requested by plaintiffs in their 56.2 
motion for judgment upon the agency record “would have no practi- 
cal effect upon the outcome of the administrative review.” Id. at 4. 
According to Commerce, “a recalculation of [constructed value 
(“CV”)] to include RIMA’s [value-added taxes (““VAT”)] input costs in 
accordance with Elkem’s worksheet will not result in any change to 
the final margin.” Jd. at 3. In support of its contention, Commerce of- 
fers an affidavit from the Import Administration certifying that a re- 
calculation of RIMA’s CV, which includes the VAT paid by RIMA for 
certain production units as calculated by plaintiffs, would not result 
in an above de minimis margin. See Def.’s Mot at 5; App. Def.’s Mot. 
Dismiss at App. 1. Accordingly, any decision rendered by this Court 
on the merits would constitute an advisory opinion. See Def.’s Mot. 
at 4. To support its argument, Commerce cites a string of cases this 
Court dismissed when the challenge presented could not be re- 
dressed in any meaningful way by a Court ruling. See id. at 8-9. 

Plaintiffs respond that certain calculations made by RIMA, which 
effect Commerce’s calculations regarding CV, are inaccurate. See 
Pls.’ Opp’n Def.’s Mot. To Dismiss for Lack of Jurisdiction as Moot 
(“Pls.’ Opp’n Def.’s Mot.”) at 7. Specifically, plaintiffs point to three 
deficiencies. First, plaintiffs challenge the information contained in 
one of RIMA’s exhibits dealing with two types of Brazilian VAT that 
contain mathematical errors. Plaintiffs maintain that correcting 
such errors would result in a calculated dumping margin of 0.49 per- 
cent, just 0.01 percent below the de minimis threshold. See id. Sec- 
ond, plaintiffs argue that RIMA’s reported values for production in- 
puts, such as electricity and carbon electrodes, are inaccurate, 
thereby resulting in an understatement of the reported taxes paid on 
such inputs. See id. Third, plaintiffs contend that RIMA failed to re- 
port all of the taxes paid on certain inputs for each month covered by 
the period of review. See id. at 8. Plaintiffs argue that if RIMA’s tax 
calculations are adjusted to eliminate all these errors, Commerce 
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would calculate a dumping margin in excess of the 0.50 percent de 
minimis threshold. See id. at 8-9." 


Plaintiffs also argue that Commerce’s refusal to include the 
VAT paid on inputs in CV was not based on the issue it is now 
raising—whether the VAT amount that must be included in CV 
generates a dumping margin. Instead, [Commerce’s] decision 
was based on a policy under which it includes VAT in CV only if 
the amount of VAT paid on inputs exceeds the amount of VAT 
collected on domestic sales of the final product. 


Id. at 13. Plaintiffs point out that this policy was central to Com- 
merce’s decision not to include the VAT paid on inputs in the calcula- 
tion of CV in both the preliminary and final results. According to 
plaintiffs, this policy has been rejected by the Court of Appeals for 
the Federal Circuit (“CAFC”) in Aimcor v. United States, 141 F.3d 
1098, 1109 (Fed. Cir. 1998), and Camargo Correa Metais, S.A. v. 
United States, 200 F.3d 771, 774 (Fed. Cir. 1999). 

Finally, plaintiffs alternatively argue that this case is not moot be- 
cause the issue is capable of repetition, yet evades review and, there- 
fore, fits the mootness exception doctrine. See Pls.’ Opp’n Def.’s Mot. 
at 15. Plaintiffs note that “the issue has already arisen in at least 
four segments of the antidumping proceeding on silicon metal from 
Brazil (the original investigation and the 1996-97, 1997-98, and 
1999-2000 administrative reviews).” Id. at 16. Moreover, since Com- 
merce revoked the order on silicon metal from Brazil on December 
17, 2002, see Final Results of Antidumping Duty Administrative Re- 
view and Revocation of Order in Part of Silicon Metal from Brazil, 67 
Fed. Reg. 77,225, based on a calculation of zero dumping margin for 
three consecutive reviews, this issue evades review.” See Pls.’ Opp’n 
Def.’s Mot. at 16. 


1 Plaintiffs also note that Commerce was notified of these deficiencies during the admin- 
istrative review, but that Commerce took no steps to verify the information reported by 
RIMA. See Pls.’ Opp’n Def.’s Mot. at 9. In its reply brief, Commerce argues that Elkem Met- 
als did not raise this issue during the administrative review. See Def.’s Reply Pls.’ Opp’n 
Def.’s Mot. Dismiss Lack of Jurisdiction as Moot (“Def.’s Reply”) at 4. The Court refers Com- 
merce to the administrative record, which documents written comments to Commerce re- 
garding fundamental problems in the VAT amount reported by RIMA. See Confidential App. 
Pls.’ Br. Supp. Mot. J. Upon the Agency R. (“Pls.’ App.”) at App. 6. 


2This Court agrees with Commerce that the exception to the mootness doctrine applies 
to the legal issue being litigated, that is whether Commerce must include the VAT paid on 
inputs in its CV calculation, and not to the narrow effect the issue has on a particular party. 
See Verson v. United States, 22 CIT 151, 153-55, 5 F. Supp. 2d 963, 965-66 (1998) (stating 
that “[aln antidumping determination is not of too short a duration to prevent complete ju- 
dicial review” and holding that “the issue raised is likely to be subject to agency action in 
the future”). 
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A. RIMA’s Motion to Strike Portions of Plaintiffs’ Opposition 
to Defendant’s Motion to Dismiss this Action as Moot 


The Court must first address RIMA’s motion to strike the plead- 
ings before it proceeds to consider defendant’s motion to dismiss. 
Generally, motions to strike are considered “disfavored” or “extraor- 
dinary” remedies. See Acciai Speciali Terni S.p.A. v. United States, 
24 CIT 1211, 1212-13, 120 F. Supp. 2d 1101, 1106 (2000); Hynix 
Semiconductor, Inc. v. United States, 2003 Ct. Intl. Trade LEXIS 127, 
Slip Op. 03-128, at *3 (CIT Sept. 30, 2003). The Court will grant a 
motion to strike only when there is a “flagrant disregard of the rules 
of court.” Jimlar Corp. v. United States, 10 CIT 671, 673, 647 F. 
Supp. 932, 934 (1986). Accordingly, the court “will not grant motions 
to strike unless the brief demonstrates a lack of good faith, or that 
the court would be prejudiced or misled by the inclusion in the brief 
of the improper material.” Jd. Plaintiffs did not demonstrate bad 
faith nor is the Court prejudiced or misled by the brief supporting 
plaintiffs’ motion for judgment upon the agency record. Therefore, 
the Court denies RIMA’s motion. 


B. Defendant’s Motion to Dismiss this Case as Moot 


The defendant’s USCIT R. 12(b)(1) motion to dismiss focuses on 
whether the Court has subject matter jurisdiction to hear this case. 
The Court must determine “whether the moving party challenges 
the sufficiency of the pleadings or the factual basis underlying the 
pleadings.” Corrpro Cos. v. United States, 2003 Ct. Intl. Trade LEXIS 
60, Slip Op. 03-59, at *4 (CIT June 4, 2003). Since the defendant 
challenges the sufficiency of the pleadings, the Court must construe 
such pleadings in a light most favorable to plaintiffs. See Scheuer v. 
Rhodes, 416 U.S. 232, 236 (1974) (stating that “it is well established 
that, in passing on a motion to dismiss... on the ground of lack of 
jurisdiction over the subject matter|,] ... the allegations of the com- 
plaint should be construed favorably to the pleader”). Although the 
plaintiffs bear the burden of establishing jurisdiction because they 
seek to invoke this Court’s jurisdiction, see Old Republic Ins. Co. v. 
United States, 14 CIT 377, 379, 741 F. Supp. 1570, 1573 (1990) (cita- 
tions omitted), the Court’s role in determining whether to dismiss 
this case is simply to decide whether the “plaintiff has sufficiently al- 
leged a basis of subject matter jurisdiction.” Nippon Steel Corp. v. 
United States, 2001 Ct. Intl. Trade LEXIS 161, Slip Op. 01-153, at 
*5—*6 (CIT Dec. 28, 2001)(quotation and citation omitted). 

The issue raised in plaintiffs’ 56.2 motion is whether Commerce 
erred in excluding the Brazilian VAT paid by RIMA on inputs used to 
produce exported silicon metal from Commerce’s calculation of CV. 
See Mot. J. Upon the Agency R. at 1; “Pls.’ Opp’n Def.’s Mot.” at 2—4; 
Pls.’ Opp’n Def.-Intervenor’s Mot. Strike R. Portions Pls.’ Opp’n 
Def.’s Mot. Dismiss at 3. The administrative review challenged by 
plaintiffs encompasses imports of silicon metal from Brazil during 
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the period of review (“POR”) from July 1, 1999, through June 30, 
2000. See Final Results of Antidumping Duty Administrative Review 
of Silicon Metal from Brazil (“Final Results”), 67 Fed. Reg. 6,488 
(Feb. 12, 2002). On August 6, 2001, Commerce published the pre- 
liminary results of the instant reviews and found that the silicon 
metal being produced by RIMA was not being sold at less than fair 
value. See Preliminary Results of Antidumping Duty Administrative 
Review and Notice of Intent Not To Revoke Order in Part on Silicon 
Metal From Brazil (“Preliminary Results”), 66 Fed. Reg. 40,980. Dur- 
ing the preliminary review, Elkem Metals first raised the issue pre- 
sented in plaintiffs’ motion for judgment upon the agency record. See 
Pls.’ App. at App. 6 (proprietary version). On February 12, 2002, 
Commerce published the Final Results finding again that silicon 
metal from Brazil produced by RIMA was not being sold at less than 
fair value. 

Section 1677b(e) of Title 19 of the United States Code reads, in 
pertinent part, that in the calculation of CV, “the cost of materials 
shall be determined without regard to any internal tax in the export- 
ing country imposed on such materials or their disposition which are 
remitted or refunded upon exportation of the subject merchandise 
produced from such materials.” 19 U.S.C. § 1677b(e) (2000). The 
CAFC first touched upon this issue in Aimcor, 141 F.3d at 1109 n.19, 
and held that “the Brazilian system of keeping a running total of 
taxes paid and collected and then ‘settling up’ monthly with the Bra- 
zilian government does not seem| | to meet the literal requirements 
of the statute in terms of refund and remittance.” Subsequently, in 
Camargo, 200 F.3d at 774, the CAFC held that under the plain 
meaning of 19 U.S.C. § 1677b(e), the VAT must be included in the 
calculation of the CV of exported products unless such taxes are “re- 
mitted or refunded” upon exportation. In light of these holdings, the 
Court agrees with plaintiffs that Commerce’s motion to dismiss is 
merely an attempt to avoid responding to plaintiffs’ arguments on 
the merits. 

Commerce’s arguments in support of the motion to dismiss rest on 
a single reference in plaintiffs’ moving papers. Mainly, Commerce fo- 
cuses on plaintiffs’ summary of the VAT that plaintiffs allege should 
have been used in Commerce’s calculation of CV that is attached to 
plaintiffs’ moving brief as a worksheet. Although plaintiffs represent 
that this worksheet reflects the amount of the VAT that should have 
been included in the calculation of RIMA’s CV, the Court is not re- 
stricted from considering plaintiffs’ argument from subsequent pa- 
pers. When this exhibit was challenged by Commerce, plaintiffs 
clarified that the figures provided in the worksheet represented only 
an “estimate.” The arguments subsequently raised by plaintiffs re- 
garding the above de minimis dumping margin that would result 
from Commerce’s correction of certain additional errors sufficiently 
fulfill plaintiffs’ burden of establishing jurisdiction. Commerce does 
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not submit one bit of evidence to rebut plaintiffs’ allegations with re- 
gard to such errors, and since the allegations of the complaint should 
be construed in a light most favorably to the pleader, defendant’s mo- 
tion to dismiss is denied. 


CONCLUSION 


RIMA’s motion to strike portions of plaintiffs’ opposition to defen- 
dant’s motion to dismiss is denied. Since plaintiffs sufficiently met 
their burden to prove this Court has jurisdiction to hear this case, 
defendant’s motion to dismiss is also denied. 
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